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CASES  DETERMINED 

IN  OTHER  DISTRICTS  OF  THE  UNITED  STATES. 


PHTLADELPHIAi 

PUBUSHED  BT  WILUA>i  P.  FARRAND  AND  CO. 

F17  and  Kobmerer,  ^mti^n, 
1810. 


DISTRICT  OF  PENNSYLVANIA,  TO  WtT: 


S  S  BE  IT  REMEMBERED,  That  on  the  serenteenth  day  of 

»  I"  S*  «     March,   in  the  thirty-fourth  year  of  the  Independence  rf  the 

»««»«««     United  States  of  America,  A.  D.  1810,  William  P.  Farrand  and 

Co.  of  the  said  dijtrict,  have  deponted  in  this  office  the  title  of  a  hook  the  right 

whereof  they  claim  as  proprietors,  in  the  words  following,  to  wit: 

**  Reports  of  Cases  adiudged  in  the  District  Court  of  South  CaroUna.  By  the 
Hon.  Thomas  Bee,  Judge  of  that  Court.  To  which  is  added  an  Appen- 
dix, containing  Decisions  in  the  Adnoiralty^  court  of  Pennsylvania.  By 
the  late  Franob  Hopkinson,  Esq.  ^And  Cases  determined  in  other 
Districts  of  the  United  States." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  intTtnled,  ''An 
act  for  the  encouragement  of  learning,  hy  securing  the  copies  oif  maps,  charts, 
and  hooks,  to  the  authors  and  proprietcMrs  of  such  copies  during  the  times  there- 
in mentioned."  And  also  to  the  act,  entitled,  '*  An  act  supplementair  to  an  aotp 
entitled,  '  An  ^et  for  the  encouragement  ot  learning,  by  securing  the  copies  of 
maps,  chacta,  and  books,  to  the  authors  and  proprietors  of  such  copies  doriiie 
the  time  therein  mentioned,*  and  extending  the  benefits  thereof  to  the  arts  ox 
desigoiogp  engraving,  and  etchbg  historical  and  other  prints." 

D.  CALDWELL, 

Clerk  of  the  district  of  Pennsylvania. 


J 


PREFACE. 


^  I  ^HESE  decisions  are  published  at  the  suggestion 
of  many  members  of  the  Charleston  bar,  and  in 
the  hope  that  they  may  afford  some  aid  to  the  profes- 
sion in  general,  and  some  direction  to  merchants,  cap- 
tains of  ships,  and  mariners,  whose  interests  constitute 
the  chief  subject  of  them. 

It  is  presumed  they  have  been,  in  most  instances, 
satisfactory,  for  in  every  case  of  appeal,  except  one, 
they  have  been  confirmed. 

It  was  the  intention  and  wish  of  the  Judge  to  revise 
them  before  publication;  but  he  was  prevented  from 
doing  so  by  a  very  long  and  serious  illness.  The  can- 
dour of  the  profession  will  make  due  allowance  for 
this  very  material  circumstance. 

Judge  Davis^s  decree  in  the  district  court  of  Mas- 
sachusetts  is  here  republished,  not  only  on  account  of 
its  intrinsic  excellence,  but  because  it  gives  weight  to 
a  similar  decision  by  judge  Bee:  the  circuit  court  of 
Pennsyhariia  having  given  a  different  determination, 
it  is  desirable  that  the  question  should  be  finally  set- 
tled by  the  Supreme  Judicature  of  the  United  States. 
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CASES 


IX  THE 


District  Court  of  South  Carolina. 


fFilUam  Hindry  v.  Schocmer  Priscilla. 
^^  1792. 

'T'HIS  is  the  first  case,  since  my  appointment  as^^^^^^^ 

judge  of  the  court  of  admiraltgr,  of  a  vessel  libel-  creed  by  wt^r 
led  as  wreck  found  on  the  high  and  open  seas;  and,  ^!^f^eii^ 
as  far  as  the  records  of  the  court  have  been  traced,  the  s^.^""*  dc- 
first  that  appears  to  have  come  before  the  court  at  any  lug h 
time. 

Jl  have  carefiiUy  considered  the  schooner  PrisdUaU 
^tuation,  and  the  law  relative  thereto,  and  do  pro- 
nounce tfie  said  vessel  to  be  a  wreck  found  drifting  at 
sea,  without  any  living  animal  on,  board,  as  specified 
in  the  libel,  and  proved  in  court  by  two  witnesses.  I 
condemn  her  accordingly;  with  her  tackle,  futniture^ 
and  apparel,  as  appurtaiances  found  on  board.  I  also 
order  and  direct  that  the  marshal  (rf*  this  district  do,  on 
iStxt  20th  day  of  this  month,  after  fifteen  days'  notice  in 
one  of  the  gazettes  of  Charleston j  expose  to  sale,  and 
sell  at  public  outcry  for  the  most  money  that  oan  be 
obteined,  the  said  schooner,  with  her  appurtenances  as 
afore$aid.  And  diat,  after  paying  out  of  the  proceeds 
of  such  sale  all  the  fees,  costs,  and  chaqfes  of  this  sui^ 
atd  tibe  expenses  of  the  sale,  he  pay  to  tlie  Hbeltants, 

A  A© 


.2  •  Cases  aijutj^ed  in  the 

1793.    the  mafitn*,  mariners,  and  owners  of  the  brigantine 
Wm.  woi^  Mentor  J  one.^f  of  the  net  proceeds^of  such  safe,  as 
s^.VriMiiift.saIvs^,  for  securmg  and  hrii^ing  into  port  the  said 
schooner. 

I  order  that  the  marshal  deposit  ^  other  half-part 
of  said  net  proceeds  in  the  Branch  Bank  of  the  United 
States  in  this  city;  suhJQct  to  tbeliiture  order  of  this 
court,  and  for  the  use  of  the  former  owner  or  owners 
of  the  PfiseiUa^  or  otiber  person  or  persons  by  him  or 
diem  duly  authori2sed,  and  applying  for  the  same. 

I  further  order  that  due  notice  thereof  be  given  by 
the  mardial,  in  «ne  of  die  gazettes  printed  in  Charles^ 
touy  once  in  every  month  for  twelve  months  ensuing. 
And  that  the  marshal  do,  as  soon  as  the  sales  are  closed, 
render  a  due  and  just  account  of  all  payments  and 
disbursements  made  for  and  on  account  of  the  said 
schooner. 


1793.  Skrine  v.  Sloop  Hope. 

^"*^'^^'  npB£Mbdh»t,aspaitewmtgcfdM^  A»p»pmysthc 
Si^^cmid  couit  to  decree  a  sale  thereof,  in  order  to  have  ia 

to  ^j^Md  division  <jf  the  properQr.  The  Mbel  charges  that  on  the 
unjust  loss,  7th  Jnkf  1791,.  the  libellant  purchased  one  half  of  this 
cuma^cura  tcssel  ixwBi  <SBR  SnetzoT^  wAto  wtts  dion  owner  oS  the 
ut^d^  whole;  diat  aaid  iSf^jyiir,  on  the  ^4A^  December, 
▼iousiytotheiTSQ;  made  41  £elldoiis  side  of  4he  sloop  to  Piieher^ 
ti^  and  s^'ie  «^o  aftoiwaids-feliiqaisiiftedlik  purchase;  Chat  Snetxar 
^^^^^P'^Mueed  twe  of  the  seamen  bekuiging  to  die  vessel^) 
^^•^^^^tMke«  claim  of  wagea^  <^  ^  proowe  a  sale  of  die 
pot£^e  ^'aioo|]^in  Georgia^  to  i¥Uliam  Tyler  for  50^  whioh 
S^'S'm.***  ^*«»  paid  to -AijiSwfi,  who  was,  orpietended.tobe, 
^ll^^^'^^'^^a^oomtableA^dngimdb^^  LibeUastprays 

t}ie  Aip.     a  isale  as^bove,  and  also  that  he  may  be  paid  OHt  of 

what,  may  appoar  duo  to  iuai  ^on  account 

of 


«i  At    i- V  «>' 


Chart  iif&utk  Carolina.  4 

of  the  vrasel.  The  answer  of  Tyler ,  who  now  claims    iy9S> 
the  rioop,  states  ^t  he  bought  her  at  fiubttc  auotion    sknom 
o&  the  sheriff  of  Camden  county  in;  Qeergia*  That  he  udo/po^ 
paid  a  valuable  consideration)  and  did  not  th^  know 
of  any  claim  of  said  Skrme. 

Snetzar^e  answer  was  in  eourt/  but  die  proctor  for 
the  actor  objected  to  it;  and  it  was  agreed  that  he 
should  be  examined  vtua  v(fce.  He  was  fehactant  in 
answering  particular  questions,  and  pre  varacated  nmcik 
In  same  points  he  was  directly  oontradicted  by  Magy 
teaodi  d^e  agoxt  eaiployed  by  Shine  and  himaelf  to 
draw  a  proper  bitt  of  sale.  This  witness  saw  Skrme  pay 
tbe  money,  and  rfeceiTC  formal  possession* 

The  sale  in  Georgia  is  also  proved;  1^  winch  st  ap- 
|>ear8  that  Tyler  abo  was  a  fair  puichaser  for  vidmUe 
consideration*  There  was  no  evidence  to  diew  that 
Skrine  had  forbidden  the  sale  openly;  thou^  he  had 
given  notice  of  his  claim  to  the  constaUe  who  adver- 
tised the  sloop  for  sale. 

No  proof  was  adduced  of  the  proceedings  of  the 
court  in  Georgia^  under  which  the  vessel  was  said  to 
be  sold.  The  defendant's  proctor  rested  his  defence 
entirely  oo  a  defect  of  tide  in  Skrine^  arising  from  the 
IHh  seotioa  irf*  the  act  <tf  Ckmgress  of  Ist  September 
17809  fof  regifllmng  and  clearing  vcasds,  Sec* 
'  The  intention  of  this  was  to  relieve  American  owiw 
ers  of  vessels  irom  the  dudes  on  tonnage;  but  this  ad* 
vantege  conld  not  be  chimed^  mdeaa  they  complied 
with  certun  regulations.  Of  theae  the  reguladon  coiu 
tained  in  the  11th  clause  is  one.  It  declares  what 
mnrfers  or  sales  shall  be  void,  and  thlt  vessels  so  transi- 
forred  or  sold  shall  not  be  entided  to  the  advantages 
fsecured  to  vessels  of  the  United  States. 

But  it  b  unnecessary  to  obaerve  further  upon  this 
law,  as  it  Mms  rqpeakd  (with  a  few  exceptions  not  re* 
ladve  to  this  case)  by  act  of  Congress  of  31st  \Z>e* 
eember  1793,  and  17th  Mgreh  1793. 

ITie 


Cases  mffu^ed  in  the 
im.         The  14th  clause  of  the  act  of  December  179S, 


skrine     which  WM  substitutcd  for  the  11th  clause  of  the  act  of 
Stoof  kopt.  1789,  shews  what  the  firamers  of  that  law  meant,  and 
com(rfetely  destroys  the  ground  of  defence  principally 
relied  on. 

Proof  of  condemnation  in  a  court  of  competent  ju- 
risdiction in  Georgia  might  have  vested  a  legal  title  in 
Tt^^  who  piirdiased  for  a  valuable  considenitioBi 
and  have,  set  aside  the  right  of  the  libelknit  to  his 
moiety.  But  no  such  proof  has  been  produced*  Great 
circumspedion  must  be  observed  in  all  that  relates  to 
the  condemnation  and  sale  of  vessels;  for,  otherwise, 
owners  would  hold  their  propoty  by  a  very  pitcarious 
tenure.  Hence  the  master  of  a  ship,  thou^  possessed 
of  extensive  powers,  cannot  sell  the  ship.  His  contracts 
with  seamen  mu^  if  necessaiy,  be  fulfilled  by  hjrpo- 
thecation  of  the  vessel  to  raise  money,  if  other  means 
jail;  and  supplies  in  aibreign  port  will  justify  a  similar 
step;  but  they  cannot  wholly  divest  the  owner  <tf  his 
property. 

In  thb  case,  I  am  satisfied  of  Skrme^s  right,  and 
therefore  decree  the  saU^prayed  for  m  his  Ubel;  so  &r 
as  to  effect  a  division.  As  to  profits,  they  donot  appear 
to  have  been  great,  and  there  have  been  expenses 
which  msy  be  set  against  then^  7V^^>  ^  present 
proprietor,  appears  to  the  cc|urt  in  a  fiiir  point  of  view. 
And,  indeed,  I  have  doubts  of  my  power  in  a  court  of 
admiralty,  to  assess  damages,  .or  investigate  these  ac- 
counts. Let  the  sloop  Hope  he  sold  by  the  marshal  of 
this  court  after  due  notice  of  fifteen  days  in  one  of  the 
gazettes.  After  payment  of  the  expenses  of  this  suit, 
let  one  half  of  the  net  proceeds.be  paid  to  the  libeUaiit, 
and  the  other  half  to  Tyler ^  one  of  the  defendants, 

AmoU 
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Arnold  y.  DelcoL  •  1794. 


A  SHORT  statement  of  this  case  may  be  seoD  m  An  Amen- 
Sd  DaUas^s  Reports,  3ZS.  doM  not  for. 

A  pfea  to  the  jurisdiction  of  the  district  court  hadj^lJ^^^j;^- 
been  over-ruled,  and  after  argument  upon  the  merits,  }^^^^^^ 
a  deerte  was  pronounced  in  favour  of  Amatd  for  theibreign  flag 
sum  of  33,000  dollars  and  upwards.  »i^ t^be 

Upon  appeal  firom  this  decision  to  the  circuit  oourt,  w^utiont 

•  *  *  of  •  iitrticu* 

judge  Bee  assigned  the  following  grocuids  of  his  opt-  iv  trade. 
nion  in  the.  district  court.  deu^t^cia  . 

l8t.  Because  it  appeared  in  evidence  that  the  Orand^^  ^ 
,Saehem  had  a  n^gular  register  and  sea-letter,  to  shew  American 
that  she  was  an  Americtti  vessel,  and  to  entitle  her  tOpr^^f^^. 
all  the  privileges  <tf  one.  J^^^*'^ 

2d.  That  die  property  in  Arnold^  an  American  citi-  nwrk*  of 
zen,  wa*  fuMy  proved.  pci.  ^' 

3d.  That  by  the  25th  article  of  the  treaty  with 
France^  the  production  of  sea-letters  was  sufficient  in 
itsdf  to  prevent  an}'  just  detention  of  the  vessel. 

4tfa.  That  the  witnesses,  who  maintained  that  the 
trade  to  New-Orleans  could  only  be  carried  on  in 
Spanish  bottoms,  speak  of  a  time  prior  to  the  period 
when  Amotd^s  vessel  was  thei'e,  and  prior  also  to  the 
edict  of  1793,  by  which  that  trade  was  opened. 

5th.  That  there  Was  much  contrariety  of  evidence 
as  to  the  legality  of  trade  with  New^Orkans^  which, 
though  prohibited  generally  in  other  than  Spanish 
ships,  was  sometimes  carried  on,  by  express permMon,  > 
in  foreign  bottoms.  It  was  proved  by  one  of  the  wit- 
nesses^ that  two  American  vessels  laden  with  provi- 
sions had  arrived  at  New-Orleans  under  such  permis- 
sion, notwithstanding  which  Ihey  could  not  proceed 
tip  the  river  till  they  had  procured  Spanish  colours.  That 
a  cMQpliance  wkh  this  indispensable  requisite  was  not 

sufficient 


iy>4»    sufficient  to  divest  Ae  Qrand  Sach€m  of  her  Americaa 

AniQid     character  aod  privileges. 

6th.  That  there  .was  no  pretence  of  double  pf^ers, 
or  of  any  fraud  or  collusion  supported  by  iegd  proof. 
That  the  only  Spanish  papers  were  a  receipt  in  that 
language  by  the  captain,  produced  to  diew  that  the 
propierty  on  board  belonged  to  Cox  and  G2ari{-/.(but  the 
captaiii  swears  he  signed  it  from  ignorance  of  the.  Spi^ 
nish  language  alone,  as  he  knew  thatthe  wIm^c  belonged 
to  Amoldy)  and  some  Spanish  clearances,  without  which 
the  brig  could  not  have  departed  from  a  ^Mnish  jKxrt^ 
Clarky  too,  swears  positively  tint  the  property  wag 
in  Arnold^  and  that  he  himself  was  only  an  agent. 

.  The  decree  of  the  district  court,  founded  upontliese 
and  other  reas<ms,  was  confirmed  in  the  circuit  court, 
and  that  decision  was  finally  supported  in  the  au^eme 
court.  See  Dallas^s  Reports  a&  above  dted. 


Thomas  Tunno  v.  Benedict  Preary* 
A  •ea.ietter  J  ibeL  States  that  on  the  18th  September  last,  the 

not  the  only    i.  »  ^.  a  . 

document    ""^  suow  Noncy^  Cbtky  master,  an  Amencw  vessel 

e^abu^the  owned  in  this  ^ace,  was  boarded  on  the  high  seas  by 

SScrof  ^*  ^  (Acer  and  some  of  the  crew  of  the  Joujim  Frendi 

Ycnei  be.    privateer;  and  that  twelve  thousand  ddbni  were  car* 

the^nUed   ried  awsy  from  said  snow  by  one  Brawny  the  officer 

toS?  wluJ'  "^^  1>oaitIed.  That  the^  said  dollars  were  shipped  by 

France.       Tkonuu  Plunkett^  an  American  citizen,  resident  at  die 

MmannBy  and  OMiaigned  to  the  actor  in  this  cause. 

That  they  were  put  in  charge  of  Don  Lewh  Cue^t^  a 

passenger  on  board,  who  had  also  a  bill  of  lading  and 

letter  of  advice  respectinf^  this  money,  which,  together 

with  the  money,  were  Carried  off  as  above  stated. 

The  chdm  flMd  answer  state  ti^  thfe  was  not  a  kw* 
fttl  American  vessel,  aad  not  ftttmshed  ^th  the  usuail 

and 
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mA  necessary  papers.  It  is  denied  that  the  doHars  in     ty94, 
qacstkm  belonged  to  Plunkett,  or  that  said  Pbmkett 
was  an  American  citizen;  and  it  is  aUeged  that  the 
vcssdi  was  coHusively  engaged  in  the  Spanish  trade, 
and  this  money  liable  to  seizure  as  Spanidii  property* 

It  is  clear  from  the  evidence  that  this  is  an  Ameri- 
can vessel,  owned  by  citizens  of  the  United  States^ 
aad  dttly  registered  in  this  port  It  appeared  also  that 
she  had  no  sea-ktt^,  there  being  none  at  the  custom- 
house when  die  sailed* 

The  oidy  ground  relied  on  in  aiding  this  cause^ 
Wtta  tte  necessity  of  a  sea-letter,  according  to  the  25th 
article  of  our  treaty  with  France.  It  was  stroi^ly  con- 
ttsiided  thflft  the  said  article  makes  the  sea^letlei^or  pass* 
port  the  ^y  criterion  of  a  free  vessel.  But  diis  does 
Mt  appear  lo  me  to  be  the  case.  If,  indeed,  an  Ame- 
rican  vessel  should  be  wMiout  t^  passport,  and  oiker 
mt^l^icious  circum^ances  thouU  9ppar,  the  Frendi  sAdp 
ef  war  would  be  justified  in  making  further  search^ 
Mody  if  it  diould  seem  proper,  in  carrying  the  veasd 
if^h  fnesitSa  of  the  Freadh  oouits,  fbr  inquiiy  and 
adjudicadron.  This  has  fite^uendy  bem  done;  nor  wiU 
8Kh  oonduot  incur  damages  if  the  aeutral  vessd 
AovU  be  uMmatdf  ^scdiarged^ 

In  tmo  late  cases»  the  OntmdJSkcbom  and  the  Polfyy 
the  passports  so  much  ciamomd  for,  were  «tt  houpd^ 
aad  were^regidariypvoduced;  botithey  availed  mathhig, 
for  bdcfa  those;  vessels  'were  wiae^  asid  plundered.  I 
cannot  say  what  might  have  been  the  oase  hese;  but 
I  am  di^kily  of  f^inion  ^lat  no  wtide  of  the  treaty 
OQiild  justify  the  carrying  away  of  tUsmoMy,  without 
legal  ju^udicatida. 

Some  arguments  in  favour  of  the  claimant  were 
drawn  from  the  law  of  nations;  but  tfiey  cannot  apply 
where,  aa  in  this  case,  a  treaty  subnsts  to  guide  us. 

It  was  said  that  a  prodamation  'of  the  president  re  ^ 
qpiirod  .that  idl  American  vessds  ahmild  be  provided 

with 


8  Cases  adjudged  in  the 

lyw*     with  a  sea-letter.   Upon  inquiry  I  find  that,  by  in* 
T«umo     structions  from  the  treasury  department,  the  different 
iwy-    collectors  were  enjoined  to  furnish  sea-letters  for  the 
better  identification  and  security  of  our  ships,  and  as 
being  valuable  in  several  points  of  view.  This  is  un- 
questionable, but  cannot  make  law. 

BrowHy  the  boarding  officer,  was  an  old  American 
ship-master;  he  examined  the .  papers  of  this  vessel, 
and  must  have  been  satisfied  of  her  neutral  character, 
without  which  he  would  have  made  prize  of  her  and 
'  of  her  cai^,  which  was  Spanish.'  He  would  also  have 
seized  other  sums  of  money,  produced  by  the  captain 
of  the  snow  as  belonging  to  himself.  He  might  have 
taken  all  with  equal  propriety';  but  he  knew  that^ 
vessel  was  free,  and  made  all  on  board  so.  Even  con* 
traband  was  not  liajbte  to  seizure,  unless  there  had  heea 
proof  of  its  being  bound  to  the  port  of  an  enemy.  The 
fiSd  article  of  the  treaty  should  have  taught  Mr.  Brawn 
its  true  construction  and  spirit;  he  must  abide  the  con- 
sequences of  disregafdingdt.  It  is  unfortunate  for  Hm 
claimant  to  have  been  connected  with  persons  capable 
of  acting  as  these  privateersmen  did.  Owners  should 
be  careful  whom  they  trust;  otherwise,  without 
/ault^  they  will  be  exposed  to  frequent  misfcxtone.  I 
am  pleased  to  learn  diat  two  thirds  of  the  plundered 
money  have  been  already  recovered  from  the  grasp  of 
those  who  took  it,,  and  I  shall  at  all  times  afford  the 
aid  of  thb  court  to  pursue  the  remainder  into  whatever 
hands  it  may  have  fidlen.  ^ 

At  present,  I  adjudge  and  decree  that  the  .claim  in 
this  case  be  dismbsed  with  costs,  and  that  the  sum  o£ 
12,000  dollars  be  paid  by  the  claimaiM;  to  the  actor. 

Teasdakp 
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Tea$daie  v.  Sloop  HamMer  and  Cargo^  and  Edward 

£aUard.  17&4, 

T^ECREE, — The  matter  to  be  determined  is,  whe-  a  pica  to  the 

•'-^  ther  a  plea  to  the  jurisdiction  of  this  court  can,J;j^^y^^ 

consistendy  with  its  rules  of  practice,  be  filed  by  a  j"*^*j?** 

third  person,  who  calls  himself  an  agent  of  the  French  fendant  him- 
■  i-_  fcif  in  pro- 

republic,  priipciiona. 

All  the  cases  quoted,  and  some  others  that  I  have ^^^[?S*^' 
looked  uito,  maintain  that  such  a  plea  cannot  be  exhibit-  penon  can 
ed  by  an  attorney,  proctor,  or  solicitor;  and  the  reason  is  ^  gfe  wch 
assigned,  viz.  that  as  the  party  must  ratify  the  act  of  p'**-     - 
the  agent,  he  thereby  admits  the  jurisdiction  of  the 
court  in  the  first  instance,  and  must  exhibit  his  plea 
to  the  jurisdiction  in  propria  fiersondy  and  on  oath. 

In  the  present  case,  a  libel  has  been  filed  against 
Edward  BaUard^  and  a  sloop  and  cargo,  taken  by  him 
on  the  high  seas,  belonging  to  subjects  of  Great  Brt- 
tairiy  in  amity  with  us.  The  libel  charges  that  Ballard 
is  a  citizen  of  the  United  States;  that  his  vessel  was 
fitted  out  and  is  owned  there,  and  that  his  crew  are 
citizens  of  the  United  States:  that  the  capture  is  there- 
fore illegal,  being  contrary  to  the  laws  of  neutrality 
and  of  nations. 

Ballard  does  not  appear,  and  answer  on  oath  to  the 
charges  in  the  libel,  which,  by  the  rules  of  the  civil 
law;  he  is  required  to  do;  these  charges,  therefore, 
must  be  considered  as  true.  But  a  third  person,  Sas- 
portasy  comes  forward  in  behalf  of  the  French  repub  - 
lie,  and  of  captain  Ballardy  and  pleads  to  the  jurisdic- 
tion, insisting  that  neither  he  nor  Ballard  is  bound  to 
appear,  or  answer  the  libel;  first,  because  the  vessel 
commanded  by  Ballard  belongs  to  the  French  repub- 
lic, and  was  fitted,  armed,  and  commissioned  by  their 
authority.  Secondly,  that  Ballard  is  a  French  citizen;  ^ 
but  that,  even  if  he  were  a  citizen  of  the  United  States^ 

B  he 
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irM.     he  had  a  right  to  command  this  vessel  for  the  bendpt 

Teudaie    of  Froncc,  and  to  capture  prizes  from  her  enemies* 

siooD  BttB-      Cases  wece  produced  to  shew  that  amj  person  ma)% 

^^'      in  a  court  of  civil  law,  interpose  picas  and  claims  for 

othq:s  who  are  absent.  Thb  is  true  to  a  certain  extend 

apd  there  would  be  a  fiuhire  of  justice  if  it  were  others 

wise*  But  there  is  not  a  single  instai^ce  of  a  pka  tp 

the  jurisdiction  interposed  b  this  manner.  The  reason 

has  been  already  assigned;  the  jurisdiction  is  admit* 

tp(l  ^s  soon  as  the  act  of  the  agent  is  ratified  by  the 

principal*    At  common  law,  this  same  consequence 

follows  from  filing  the  power  of  attorney. 

The  actor  in  civil  law  courts,  and  the  complainant 
in  chancery  is  entitled  to  call  for  the  oatf^  of  defend* 
^nts,  because  it  is  otherwise  difficult  to  get  at  a  know- 
ledge of  the  facts.  To  controvert  this  oatli,  there  must 
be  the  evidence  of  two  witnesses. 

It  is  admitted  that  if  the  suit  be  in  p^smcmy  the  de* 
feiujapt  alone  can  either  plead,  answer,  or  claim,  3ut 
it  i^  said  th^t  if  the  suit  be  in  rem^  all  persons  m^y  in- 
terpose a  plea  or  claim,  though  they  are  not  expre^ly 
ns^pied  in  thp  libel.  Nobody,  however,  can  qns^er^^ 
unless  nami^d  in  the  Uh^l.  Sa^p^ta^y  tp  justify  his  in* 
terpositiofi  in  this  case,  eis^hibits  a  certificate  from  the 
French  consul,  authorizii^  him  to  comply  W|th  cer* 
tam  customhouse  requisites  as  to  ^qUard^s  priaes,  of 
vhich  the  JRqtnbler  is  one.  He  is  further  authorized 
by  t^is  paper  to  hold  th^  proceeds  at  the  disposal  oC 
the  French  republic,  whose  agent  he  is  said  therein  tp 
b^.  The  certificate  is  4^ed  eleven  ^ys  after  this  sj^it 
was  instituted,  and  when  the  prpperty  was  in  xfy^  hands 
9f  tl)e  marshal  of  this  cpiirt.  Letters  of  agency,  or 
poiyers  pf  attorney,  are  tp  be  pursued  strictly;  and  the 
on^  in  que^tiQn,  i^uthorizing  only  custoqihouse  en- 
tries, can  never  be  ^  warrant  for  defending^  this  suit. 

]|[u  tl^e  cf^^  pf  Jan^pi  anfl  T^bot^  Ballqrd  suffered 
h)s  thir4  4f^%uU  \o  be  recorded?  and  relinquished 

thereby. 
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^^tffdl^,  iill  ckim.  T^a/fio^,  iiideed,  stated  that  he  found     irM. 
the  pdze  mBiMw^s  possession,  and  took  it  from  him    TeMdiAT* 
bccanse  he  had  no  commission.  Here,  Ballard  does  stoop^'fttfu. 
not  rdinquii^,  but  procures  a  third  pet-^n  to  inter-      ^^' 
pose  a  pl^  in  his  behalf,  thou^  he  is,  himself,  on  the 
a|pdt,  said  has  been  duly  served  with  process  of  thb 
court. 

Let  Sasportas^  plea  be  repelled  with  costs,  as  being 
brought  forward  by  a  person  incompetent  thereto. 


Joost  Jansen  v.  The  Br^antin'e  VrmB  Christina  Muff- 

dalena^  and  Edward  Ballard. 

'TpHE  libel  in  this  case  states  that  the  said  brigantine  what  equip- 
•*■    H  the  property  of  fFestem  and  Eknhan  of  Am^  ^^^^  ^  "^^ 
sterdam;  and  that  the  cargo  on  board  is  owned  t>yf°^?*!J® 
other  citizens  of  the  United  Netherlands^  between  neutraUty. 
whom  and  the  United  States  of  America  there  is  peace  ^t^t^ 
aiid  amity,  and  also  a  treaty  of  amity  and  commeixre  ?•  *"  A™«- 

ricsn  citiseB 

now  in  full  force,  dated  8th  October^  1762.  may  acquire 

Thttt  the  said  vessel  sailed  from  the  island  of  Curra-  Sond  cht 
(M^  on  Ac  first  day  of  Aprii  last,  bound  to  Amstet-  '»*^*«'- 
dam  with  a  valuable  cargo,  belonging,  a6  appears  by 
the  manifest,  to  divers  citizens  of  the  United  Nether-  ^ 

lands  J  in  company  with  other  merchant  ships,  under 
convoy  of  the  Dolphin  frigate,  and  an  armed  schoo- 
ner called  the  Flora.  That  the  fleet  touched  at  Jamaitdj 
and  sailed  from  thence  on  the  27th  of  AprU.  That  the 
brigamine  having  parted  with  the  convoy,  through  ac- 
cident, near  the  island  of  Cuba,  was,  on  the  16th  of 
ilfay,  fired  at,  and  captured  as  prize  by  the  arnned 
schooner,  UAmi  de  la  LibertS,  captain  Edward  Bed- 
lardy  who  took  out  part  of  the  crew,  put  on  board  a 

prizemaster 
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1794.    prizemaater  and  a  iiewr  crew»  and  ordered  the  pme  ta 

Joost  Jaaacn  Charleston^  in  the  state  of  South  Carolina. 
The  Brigan-      That  the  Captain  and  most  of  the  men  on  board  the 
chrirthlir     armed  schooner  vftrc  Americans,  citizens  of  the  Unu 
M^gdaieDA.   tcd  States  of  America.  That  the  next  day,  they  m^ 
with  another  armed  schooner  called  L^Ami  de  la  Points 
h-Petre^  commanded  by  captain  William  Talbot y  who 
took  the  mate  and  four  hands  out  of  the  brig,  and  pro- 
ceeded, in  company  with  her  and  the  other  schooner, 
to  Charleston^  where  she  arrived  on  the  25th  day  of 
Atat/  last.  That  the  said  Edward  Ballard  is  and  was, 
on  the  16th  May  last,  a  citizen  and  inhabitant  of  the 
United  States^  and  a  native  and  resident  of  the  state 
of  Firginia^  between  whom  and  the  states  general  of 
the  United  Netherlands  there  exist,  and  then  existed* 
peace  and  amity. 

That  the  schooner  called  DAmi  de  la  Liherti  is. 

American  built,  and  owned  by  citizens  of  Amerwa^ 

and  was  equipped  for  war  in  the  bay  of  Chesapeake^ 

in  Firginia^  and  at  Charleston  in  South  Carolina^  by 

r        the  said  Edward  BaUard  and  other  citizens  of  the 

.    ,         United  States^  contrary  to,  and  in  violation  of  the  pro- 

'     ^  elamations  of  neutrality  published  by  the  president  of 

the  United  States^  and  the  governors  of  Firginia  and 

South  Carolina^  and  also  contrary  to  the  laws  of  neu* 

.trality  and  of  nations* 

That  the  said  schooner  is  owned  bv  John  Sinclair 

« 

and  Solomon  fFilson^  citizens  and  inhabitants. of  Fir- 
ginia and  Maryland^  and  by  the  ^aid  Edward  Ballard, 
or  by  some  or  one  of  them;  and  was  fitted  as  afore- 
said in  violation  of  the  treaties  and  laws  of  the  Umted 
States,  of  the  proclamations  of  neutrality  aforesaid, 
founded  on  such  laws,  and  also  contrary  to  the  laws  of 
nations. 

■ 

That  the  said  Edward  Ballard  hath  iK>r,  nor  can,  by 
the  laws  of  the  United  States^  and  by  treaties  which 
the  constitution  of  t)ie  said  states  declares  to  be  the 

supreme 
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supreine  bw  of  the  land,  legally  have  any  commission^     i  rM. 
power,  or  authority  whatsoever,  to  seize,  arrest,  or  take  joostJansen 
a  vessel  belonging  to  the  United  Netherlands.  That  xke  srigMi- 
the  seizure  and  capture  aforesaid  was  ccMitrary  to,  and  £brbSSI 
in  direct  violation  of  the  article  of  a  treaty  of  amity  Magdaicnu. 
now  in  force  between  the  United  States  and  the  United 
Netherlands^  by  force  of  which,  such  capture  can  vest 
no  property  in  the  captors,  nor  divest  the  original 
owners  of  their  property  in  said  vessel  and  cargo:  for 
which  reason  they  demand  restitution  of  the  same,  and 
damages  for  the  arrest,  spoliaticm  and  detention  there- 
of. Two  exhibits  and  a  manifest  of  the  cargo  were 
filed,  with  the  libel,  on  the  20th  day  of  June  last, 
and  a  monition  was  issued  in  the  usual  form,  calling 
upon  the  said  -Edward  Ballard  and  all  others  having 
or  claiming  any  right  or  title  to  bring  forward  the 
same  on  pain  of  having  the  libel  taken  pro  confesso. 

Captain  ^a/Ztsmf  declining  to  appear  to  the  usual  pro- 
clamations, or  the  monition  on  the  return  of  the  same, 
his  third  and  last  default  was  pronounced  and  recorded 
in  the  usual  form. 

At  this  period  a  claim  was  interposed  by  captain 
fFilliam  Talbot^  on  behalf  of  himself,  and  the  owners^ 
officers  and  seamen  of  a  private  vessel  of  war,  called 
JJami  de  la  Point-a-Petre^  duly  commissioned,  arm- 
ed, equipped,  and  appointed  und^  the  French  repub- 
lic, which  said  owners,  officers  and  seamen,  are  stated 
to  be,  aU  of  them,  citizens  of  the  said  republic.  The 
claim  sets  forth  that|^  on  the  28th  day  of  December 
1 793,  captain  Talbot  was  regularly  admitted  a  citizea 
of  the  republic  of  France^  by  the  municipality  of  Paint-  ; 
h'^PetrCj  in  the  island  of  Guadaloupe,  under  a  decree 
of  the  national  assembly  of  the  French  republic,  and 
hath  continued  and  acted  ^  such,  and  against  the  ene- 
mies thereof,  ever  since.  That  he  is  captain  and  com- 
mander of  the  said  schooner  UAmt  de  la  Potnt-a-Pe- 
trcy  by  v^irtue  of  a  commission  under  the  authority  of 

the 
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16  Cases  adjudged  in  the 

^  •         '  •       •      •  • 

1794*     ginia^  (though  lately  coUusively  removed  to  Point-a- 

joostJanscn  Petrc^  ill  Gtiodahupe^  for  the  purpose  of  privateering) 
The  Brigan-  and  by  the  said  William  Talbot^  or  some  or  one  of 
ChriBtina  them,  or  by  other  citizens  or  inhabitants  of  the  United 
States;  and  that  the  said  vessel  was  fitted  and  equipped 
by  order  of  them  or  some  of  them,  in  Virginia  aforesaid. 
That  the  said  John  Sinclair  hath  received  lately,  in 
Charleston  or  Savannah^  divers  large  sums  of  money, 
and  other  property  from  the  said  fFiUiam  Talbot^  as 
his  share  of  prizes  heretofore  captured  by  the  said 
schooner;  and  that  the  said  fFilliam  Talbot  hath  paid 
over  the  shares  of  the  other  owners  to  their  respective 
orders,  or  to  themselves.  That  the  said  William  Talbot 
neither  hath,  nor,  by  law  and  treaty,  can  have  any 
commission  or  authority  whatever  to  seize,  arrest,  or 
take  any  vessel  belonging  to  the  United  Netherlands. 
That  the  pretended  commission  to  said  Willia/n  Tal- 
bot was  issued  and  accepted  when  he  was  a  citizen  or 
inhabitant  of  the  United  States^  is  contrary  to  the  laws 
of  nations  and  of  neutrality,  and  therefore  void;  and 
that  any  capture  under  pretence  of  such  commission 
is  in  violation  of  the  ISth  and  19th  articles  of  the  treaty 
with  the  United  Netherlands^  and  cannot  vest  in  any 
captor  any  right  to  such  pretended  prize;  nor  divest 
the  original  owner  of  his  just  right:  but  that  such 
owner  has  good  grounds  to  demand,  in  this  court, 
restitution  of  vessel  and  cargo  so  captured,  and  da- 
mages for  arrest,  spoliation,  and  detention. 

That  the  said  William  Talbot^  in  collusion  with  Ed* 
ward  Ballard  and  others,  hath  broken  open  the  hatches 
of , the  said  brigantine,  landed  part  of  her  cargo,  broken 
open  divers  packages,  and  consumed  and  wasted  the 
stores  of  the  vessel;  and  would  have  sold  the  cargo, 
if  he  had  not  been  prevented  by  process  of  this  court. 
That  there  is  fraud  and  collusion  between  the  said 
William  Talbot  and  Edward  Ballard;  that  the  two 
armed  vessels  are  owned  in  part,  or  wholly,  by  the 

■^  $ame 
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same  persons,  all  of  whom  are  citizens  or  inhabitants     iy94> 
of  the  United  States  of  America.  joost  Jansen 

That  the  two'  vessels  sailed  in  company  fromTiieBrigui- 
CharlestoHy  on  or  about  the  5th  day  of  May  last,  were  c^hriSSr 
consorts,  and  cruized  together,  and  togedier  attacked  M^s^wen^- 
divers  vessels  of  powers  in  amity  and  treaty  with  4he 
United  States. 

The  replication  further  alleges  that  this  court,  hav- 
k|g  jurisdiction  both  as  an  instance  and  prize  court,  is 
e6mpetent  to  determine  this  cause,  notwithstanding 
any  treaty,  the  constitution  of  the  United  States^  or 
the  late  act  of  congress,  which  gives  jurisdiction  to 
the  district  courts,  in  certain  cases,  only  after  the  5th 
June;  but  contains  no  clause  limiting  or  prohibiting 
the  jurisdiction,  or  preventing  an  appeal:  it  appears  too 
that  the  brigantine  was  captured  and  brought  within 
die  jurisdiction  of  the  court  6^r^the  5th  June^  viz* 
on  25th  May*  That,  therefore,  the  plea  should  not  be 
sustained. 

A  duplicate  to  this  replication  has  been  exhi- 
bited and  filed,  which  states  and  avers  that  the  bri- 

•  •  • 

gantine  was  taken  on  the  16th  May^  on  the  high  and 
open  seas;  that  WURam  Talbot  is  not  a  citizen  of  the 
United  States y  nor  was  he  such  on  the  16th  May  afore- 
said,  but  is  and  then  was,  a  citizen  of  France.  That 

m 

his  vessel  was  not  fitted  out,  or  armed  as  charged  by 
liie  actor  in  his  replication,  but  was  legally  armed  and 
fitted  out  at  Point-a-Petre  aforesaid.  That  she  is 
solely  the  property  of  Samuel  Meddtcky  a  citizen  of 
France  resident  at  Point-a-PetrCy  and  is  in  nowise 
owned  by  any  American  citizen. 

That  his  commission  is  legal,  and  the  capture  of  the 
brigantine  by  virtue  thereof  is  also  legal,  and  not  in  vio« 
lation  of  any  treaty;  and  that  as  the  capture  was  made 
beyond  a  marine  league  from  the  shores  or  coasts  of 
tiie  United  States^  this  court  is,  by  the  late  act  of  con* 
gress,  deprived  of  jurisdiction  herein.  That  if  there 
were  any  fraud  or  collusion^  as  was  pretended,  but 

C  which 
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1794*    ^ich  h^  denies,  (though  he  ineists  that  such  woold 
joostjansen  he  lawfuI  on  the  high  seas,  as  stratagem  of  war)  yet  the 
The  Brigan-  distance  of  the  place  of  capture  from  the  diorea  of  the 
ChrUtimT     United  States  precludes  all  cognizance  of  the  same  by 
MagtiiUena.   this  couft.  And  he  avers  that  John  Smchir  is  not  con- 
cerned or  interested  in  the  said  privateer,  PAmi  de  h 
Point'h'Petrey  nor  was  he  so  at  the  time  of  the  cap- 
ture;  nor  has  he  ever  remitted  any  sum  or  sums  of 
money  on  account  of  prizes  taken  by  her,  but  that  slffi 
belongs  wholly  to  the  aforesaid  Samuel  Reddick. 

To  this  a  triplicate  or  surrejoinder  has  been  exhibited 
and  filed  in  the  usual  style  of  the  court,  protesting 
against  the  aforesaid  acts  of  the  claimants,  saving  right 
of  appeal,  and  relying  on  his  libel  and  replication  as* 
good  and  valid  in  law,  and  praying  as  before  for  res- 
titution and  damages. 

This  is  a  cause  of  great  importance,  involving  the 
law  of  nati(Mis,  the  faith  of  treaties,  the  rights  of  sove- 
reignty and  neutrality,  the  private  rights  of  individuab^ 
and  the  honour  and  justice  of  the  United  States*  I  Imve 
considered  it  maturely,  and  am  prepared  to  give  my 
judgment  according  to  my  best  abilUy,  faithfully^ 
impartially,  and  agreeably  to  my  view  of  the  constitu- 
tion and  laws  of  the  United  States. 

In  doing  so,  I  am  much  relieved  by  the  consideratioii 
that  my  judgment  will  not  be  final;  for  both  parties 
have  claimed  that  right  of  appeal  wisely  provided  for 
them,  and  to  which,  no  doubt,  they  will  have  recourse* 

The  advocates  on  each  side  have,  in  the  course  of 
this  investigation,  entered  into  a  vast  field  of  argu- 
ment; have  contended  for  their  clients,  respectively^ 
on  a  variety  of  grounds;  and  have  displayed  great  in- 
genuity and  legal  knowledge* 

To  repeat  these  arguments  would  be  unnecessary; 
I  shall  only  allude  to  such  of  them  as  appear  most 
material. 

The  principal  points  for  the  decbion  of  the  court 
appear  to  be  1st 
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1st.  Wfaetfaer  tUs  court  hiis  any  and  what  jorradic*-     tn4. 
tion  relative  to  matters  arising  on  the  high  seas.  Joost  janten 

2dly.  Whether  the  17th  article  of  the  treaty  with  The  Bri^n* 
J^rance  restrain  such  jurisdiction;  or  whether  the  actchristi^'^ 
of  the  5th  of  Jmnelnst  controls  it,  Mi^dtieiu. 

By  the  third  section  of  the  judiciary  act  of  congress 
it  h  declared  that  dicre  shall  be  a  district  court  in  each 
district  to  consist  of  one  judge,  who  shall  hold  four  sesk 
fiions  annually,  and  special  courts  at  his  discretion. 

By  the  ninth  section,  the  powers  of  the  district 
bourts  are  expressed,  1st,  as  to  criminal,  2d,  as  to 
civil  causes. 

The  court  shall  have  exciusive  original  cognizance  ia 
all  civil  causes  of  admiralty  and  maritime  jurisdiction; 
and  concurrent  jurisdiction  with  the  courts  of  the  sev- 
eral statesy  or  the  circuit  courts  of  the  United  Statee 
fas  the  case  may  be)  where  an  alien  sues  for  a  tort 
only  in  violation  of  the  law  of  nations,  or  a  treaty  of 
the  United  States. . 

By  the  2d  section  of  the  Sd  article  of  the  constitu- 
tion of  the  United  States^  it  is  declared,  that  the  judi* 
cial  power  of  the  United  States  shall  extend  to  al 
cases  arising  under  the  constitution  and  laws  of  the 
United  States^  and  treaties  made,  or  to  b^  made.  To 
all  cases  alTecting  ambassadors,  other  public  ministers 
and  consuls,  and  to  all  cades  of  admiralty  and  mari- 
time jurisdiction. 

•  In  all  cases  aifecting  ambassadors,  other  public  min*. 
fsters  aiid  consuls,  and  those  in  which  a  state  shall  be 
a  party,  the  supreme  court  shall  have  ori^nal  jurisdic* 
<iont  in  sdl  other  cases,  appellate  jurisdiction  under 
fifuch  regulations  as  congress  ^all  make. 

The  circtiit  court  has  no  original  jurisdiction;  but 
has  appelkie  jurisdiction  in  causes  of  admiralty  and 
marhimejurisiMctioii;  in  which 

The  district  court  ahne  has  original  jurisOctioni 

RedtiBSs 
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1704.  Redress  must  be  had  there^  ot  nowkeie;  Suitfvs^ 
Jooit  Jauea  however  injured^  would  look  in  vain  to  the  laws  of  this 
The  Brigan-  countiy  for  rcdress* 

chri»tu!r        They  would  be  stopped  in  limine^  and  the  a^»eUate 

****^^'^  jurisdiction  of  the  circuit  and  of  the'  sufncme  courts 

would  be  virtually  annihilated;  since  iJbore  would  be 

no  terminus  a  qtw^  no  fixed  poiirt  from  which  they 

might  coitxmence  their  procedure. 

In  addition  to  the  clauses  already  recited  from  the 
judiciary  act,  the  judges  of  the  supreme  court  have  by 
their  decree  in  Glass  v.  the  Betsey ^  {id  Dallas  Rep.  6.) 
decided  that  the  several  district  courts  throughout  tlie 
United  States  possess  all  the  powers  of  courts  of  admi- 
ralty, whether  considered  as  instance  or  prize  courts. 
That  case  was  elaborately  argued,  and  with  great  abi- 
fi^.  The  judges  of  the  supreme  court  held  it  under 
advisement  for  some  days,  and  then  decided  it  so  fuU 
ly  as  to  leave  .the  jurisdiction  of  this  court  no  longer 
doubtful.  The  question  was  considered  as  well  witli 
respect  to  the  law  of  naticHis^  as  to  the  17th  article  of 
,  the  treaty  with  France;  and,  was  fully  set  at  rest  or 

both  grounds. 

But  it  is  said  that  the  act  of  congress  of/«nel794,  by 
declaring  that  the  district  courts  shall  take  cc^izance 
<tf  complaints,  by  whomsoever  instituted^  m  cases  of 
captures  made  within  the  waters  of  the  United  States 
or  within  a  marine  league  of  the  coasts  or  sh<H*es  there- 
4)f,  intended  to  oust  them  of  all  other  jurisdiction. 
But  the  argument  has  no  sort  of  force.  Glasses  case 
had  established  the  jurisdiction  of  the  court  in  caaes 
^neutral  or  American  property  captured  on  the  high 
seas  and  brought  infira  pnesidia  of  our  courts.  It  was 
there  determined  that,  under  such  circumstances,  the 
American  citizen,  or  neutral,  might  institute  his  suit 
in  the  district  court,  and  obtain  redress  from  it.  But 
tiie  act  of  congress .  now  r^ed  on  goes  fiuther^  and 
enacts  that,  if  our  jurisdictional  limits  are  violated, 

restitution 
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vMtitiition  AaSL  be  made  even  to  a  paitjr  beB^erent     179^ 
^nbo  shall  complain  to  the  court,  and  prove  his  case  to  joost  Jamea 
come  within  the  provisions  of  that-act.  The  sixth  and  i^e  Brigsn- 
aevenA  articles  of  the  treaty  with  France  assert  and  ^^^^ 
recognize  the  same  right  HoUaTid,  Prussia^  and  Swe-  MagOaieM. 
den  have  done  so  by  their  several  treaties  with  us.  No 
l^ate  could  maintain  its  peace  or  sovereignty,  if  it  were 
otherwise. 

I  have  no  hesitation,  therefore,  in  pronouncing  that 
the  district  court  has  {uU  juriadictiQn  upon  the  present 
occasion. 

I  shall  proceed  to  examine  the  claim  and  answer  of 
Ta&ot  upon  the  other  grounds  stated  therein. 

This  claim  is  filed  on  behalf  of  the  owners,  c^- 
eers,  and  mariners  of  the  private  vessel  of  war  DAmi 
de  la  Pomt^-Petrej  duly  commissicmed,  armed,  and 
aqnqyped  under  the  French  republic;  and  all  the  above- 
mentioned  .  persons  are  stated  to  be  French  citizens. 
The  replication  denies  this;  and  we  must  examine  the 
evidence  to  determine  the  fact.  The  exhibit  (C.)  by  the 
claimant,  proves  that  the  said  vessel  was,  on  tht^  31st 
day  of  December  last,  called  the  Fair-Play^  K^NarfiJkj 
in  Virginia^  was  owned  by  John  Sinclair  and  Solomon 
Wikon:  was  equij^ied  by  them  with  eig^t  guns,  one 
hundred  weight  of  gunpowder,  some  shot,  and  sundry 
•Mores.  That  she  was  sold  at  Poua-a^Petre  by  fFi&am 
-Talbotj  as  agent  or  attorney  to  Sinclair  ^sA  Wikony  to 
Samuel  Reddiekj  a  native  of  the  United  States^  who 
(purchased  her  as  having  a  ri^  to  do  so,  being  a  natu- 
.ndissed  French  dtizen,  made  such  by  the  municipdi^ 
at  the  above  place.,  three  days  before.  The  American 
ngister  was  then  cancelled,  to  be  returned  to  the  de- 
partment &at  granted  it,  for  the  purpose  of  avoiding 
any  penalty  imder  our  revenue  laws.  . 

The  eidulHt  (A.)  is  a  certificate  firom  the  munici- 
^palily  of  Quadahupe^  stating  that  fHUiam  Talbot^  a 

native 


lf94^    tuitit^'of  Abf M  Amerioa^  wis,  on  the  flSdi  imj  of  jD^ 
JmtJansMi  cember,  admkCed  a  citizen  of  France. 
TheBrigm.      Exhibit  (£.)  is  a  like  certificate  that  Samuel  Red^ 
chrirti^a''     dk?J5r,  a  native  of  North  America^  was,  on  tlie  same  day, 
M»8diieiift.    admitted  a  citizen  of  France^ 

Exhibit  (B.)  is  the  commission  of  the  governor* 
general  of  Guadaloupe^  authorizing  Samuel  MedSeky 
living  at  Pomt-a-Petre^  to  fit  out  for  war,. under  the 
command  of  captain  Talbot^  the  said  schooner  called 
VAmt  de  la  Peint*a^Petre.  It  bears  date  2d  January 
1794. 

The  power  of  attomej  from  Smckrir  and  fFilson  to 
Talbot,  authorizing  him  to  sell  their  Vessel,  is  dated 
24th  Naoember  1793.  From  these  diflPereot  exhibits 
it  appears  beyond  a  doubt  that  this  vessd  was  fitted 
in  die  Untied  States,  with  guns  and  powder. 

That  she  sailed  after  the  24th  Mmember,  becauis 
the  power  erf' attorney  is  dated  on  that  day. 

That  captain  Talbot,  and  the  new  owner  MetkUckf 
were  made  citizens  on.  the  28th  December.  That  oa 
the  31st  the  biM  of  sale  waa  executed,  andthat,  on  the 
Sd  of  Januarffi  she  was  commissioned  as  a  piivateer. 

it  has  been  insbted  on  that  TaibotU  answer  must 
be  taken  as  evidenoe,  unless  eootradicted  by  move 
than  cme  witness;  because  the  oath  of  a  party  b  eqmA 
to  that  of  tey  other  sin^  person*  This  is  only  to  be 
•understood  of  caaes  where  a  party  is  made  a  defend* 
ant;  but  does  not  hdd  so  strongly  where  a  vofatntary 
claimant  cornea  forward  to  swear  in  support  of  hil 
claim*  In  GUberVs  Law.  of  Evidenee  (56)  there  is 
said  to  be  a  great  difference  between  the  evidence  of 
an  answer  and  a  voluntary  affidavit,  Talbot  could  not 
have  been  examined  as  a  witness  in  this  caae^  because 
he  is  interested.  Shall  he  then,  avail  himsdf  of  thife 
nik  of  law  by  being  a  volunt^y  clainmntf 

Laying  aude^  however,  fidr  the  fnaeat^  ady  examin- 
atktt  as  to  the  ownership  of  the  vessd,  which  does  not 

seem 
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fleem  material,  we  wili  proceed  to  tlie  question  of  ex-     ifM. 
patriation,  which  has  been  brought  forward  in  support  j^t^wsm 

of  Taiboes  right.  The  Brfgm,- 

I  have  perused  with  attention  the  cases  cited  on^^^^ 
both  sides  as  to  the  right  of  expatriation  and  emigra-  Magdaieitt. 
tion  in  the  general  manner  there  laid  down,  where  na 
kgal  prohibition  eKists,  and  no  prejudice  is  done 
thereby.  The  act  of  naturalization  of  congress,  and 
the  constitution  of  this  state  concur  to  sanction  this 
doctrine:  and  we  should  witfa.  an  ill  grace  refuse  to 
our  own  citizens  what  we  thus  hold  out  to  others. 
The  proclamation  of  the  president  of  tfie  United 
States  tacitly  acknowledges  the  right  contended  for. 
It  amtounccs  that  no  protection  would  be  granted 
to  such  citizens  as  should  by  cfaeir  own  acts  render 
themselves  liable  to  punishment  or  forfeiture  under 
the  kw  of  nations;  and  threatens  prosecution  against 
such  as  diould,  within  the  cognizance  of  our  courts, 
violate  the  law  of  nations  with  respect  to  any  of  the 
powers  at  war. 

Much  time  was  taken  up  in  inquiring  whedier  the 
certificate  of  Talbot^s  citizendiip  was  agreeable  or  not 
to  the  laws  of  France.  If  the  question  turned  on  that 
point,  I  should  have  no  doubt  that  the  certificate  from 
the  munioipality  of  Guadtdoupe^  as  it  is  duly  authentic 
oated,  ought  to  be  received  hi  evidence.  fV^e  have  no 
right  to  inquire  whether  the  governor  conformed  to 
their  constitution  or  not  We  know  that  the  national 
convention  has  suspended  many  of  the  articles  of  the 
new  constitution  for  the  present;  and  who  is  to  ques- 
tion their  power  to  do  so?  But,  vriiile  I  admit  this  evi- 
dence  so  fiu*,  I  thkik  it  incumbent  upon  me  in  this 
place  to  notice  a  variety  of  certificates,  that  have  been 
Biado  exhibits  in  this  cause,  from  the  French  consul, 
and  his  chancery. 

The  5th  article  of- die  consular  convention  with 
France  fixea  the  right  of  the  consul  as  to  what  acts  he 

may 
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1704.    may  receive  in  his  chanceiy;  and  declares  that  copefl^ 
jooftjmten  of  such  Hcts,  duly  Certified  under  the  seal  of  the  con- 
The  BHsan-  sulatc  shall  havc  such  evidence,  in  the  courts  of  thC' 
cilriid^'^    United  States^  as  their  originals  would.  Of  the  certifi- 
Magdaiena.    catcs  bcforc  me,  not  one  conforms  to  this  regulation; 
and  the  consul  of  France  must  have  been  induced  to 
give  them  either  from  ignorance  of  our  modes  of  prac-. 
tice  and  rules  of  evidence,  or  to  get  rid  of  the  impor- 
tunity of  the  applicants. 

Admitting,  however,  the  validity  of  the  certificate 
from  the  governor  of  Guadahupej  the  question  occurs: 
had  Talbot^  a  citizen  and  native  of  the  United  States^ 
any  right  to  accept  a  commission  to  cruize  against  the 
subjects  of  the  United  JVetherlands,  who  are  under 
treaty  of  amity  and  commerce  with  us,  even  if  hb  ves- 
sel had  been  altogether  fitted  in  a  fcH^ign  port?  The 
19th  article  of  the  treaty  widi  Holland  expressly  says, 
that  such  persons  shall  be  punished  as  pirates.  The 
15th  article  of  the  same  treaty  declares  that  all  vessels 
and  merchandise  which  may  be  rescued  out  of  the 
hands  of  pirates  and  robbers,  on  the  high  seas,  without 
the  requisite  commissions,  shall  be  restored  to  the  true 
proprietor.  The  16th  and  21st  articles  of  our  treaty 
with  France  are  exactly  conformable  to  the  preceding 
article  of  the  treaty  with  Holland.  Now  if  a  native  and 
citizen  of  the  United  States^  acting  under  a  Britbh  or 
Dutch  commission,  had  captured  a  French  ship  and 
brought  her  infra  prasidia  of  our  courts,  we  shcoUd 
have  been  required  to  restore,  and  must  have  restored 
her.  The  Dutch  owners  are  equally  entitled  to  our 
justice. 

It  is  contended  that  the  22d  article  of  the  treaty 
with  Holland  says,  that  nothing  therein  contained  shall 
derogate  from  the  9th,  10th,  17th  and  22d  articles  of 
the  treaty  with  France.  If  the  16th  and  21st  articles 
had  been  added  to  the  above,  this  might  have  been 
strong  ground;  but  it  cannot  be  maintained  that  the 
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17lh  article  (which  gives  permission  to  the  ships  of     ir94. 
war  or  privateers  of  France  to  carry  their  prizes  where  iw^Tniii^ 
ihey  please,  without  being  subject  to  arrest  in  our  xhc  bi  i?an- 
ports,)  is  in  any  manner  derogated  from,  when,  on  pro-  chriaUoa'*^ 
duction  of  their  commissions,  which  they  are  bound  to ''^'^^'^^^ 
s/ierv,  it  appears  that  the  captain  and  crew  have,  fronf 
their  connexion  with  the  United  States^  violated  ano'-' 
ther  treaty,  for  the  due  performance  of  which  we  are 
equally  bound;  especially  when  that  treaty  is  in  strict 
conformity  with  the  16th  and  21st  articles  of  our  treaty 
with  France^  under  v/hich  we  may,  hereafter,  be  called 
on  to  furnish  redress  in  cases  similar  to  the  present. 

If  a  native  and  citizen  of  the  United  States ^  guilty  of 
treason  against  them,  should,  in  order  to  divest  himself 
of  his  allegiance,  and  get  rid  of  the  consequences  of  his 
crime,  expatriate  himself,  and,  within  three  days  after, 
take  a  commission  to  act  against  us,  such  a  step  would 
hot,  I  conceive,  exculpate  him,  or  save  him,  if  taken 
again,  from  the  punishment  he  would  justly  merit. 
That  one  of  our  citizens  should  expatriate  himself  sole- 
ly with  a  view  to  make  war  against  those  with  w  horn 
We  are  in  treaty  of  peace  and  friendship,  cannot  amount 
to  treason  against  the  United  States;  but  involves  con- 
sequences not  much  less  important,  and  can  never  be 
Sanctioned  by  our  courts,  or  our  private  judgments. 

The  quo  animo  must  enter  largely  into  all  considera- 
tions upon  this  delicate  question.  For  my  own  part,  I 
do  not  deny,  generally,  Talbofs  right  to  expatriate  him- 
self, and  become  a  citizen  of  another  country^  But  I 
assert  that  he  has  no  right,  in  his  new  character,  to  in- 
jure the  country  of  his  first  and  native  allegiance,  by 
open  violation  of  her  treaties  with  friendly  powers.  If 
he  docs  this,  he  makes  himself  amenable  to  the  justice 
of  that  country;  and,  if  found  within  her  jurisdiction, 
will  be  liable  to  the  penalties  established  by  her  laws. 

As  to  Ballardy  all  the  facts  stated  against  him  in  the 
fibef  arc  admitted  by  his  default,  and  proved  by  the 
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ir94»     evidence  before  the  court.  The  commission  from  ad« 
Joost  janseQ  miral  Fanstoble  to  John  Sinclair  appears  to  have  been 
The  Brigan.  granted  for  special  purposes;  first,  to  prevent  the  sail- 
Christina"^    ing  from  Norfolk,  of  some  vessels  supposed  to  be  fit* 
Magdaiena.    ^jjjg  q^^  there,  witb  a  view  to  give  intelligence  of  the 
sailing  of  the  French  fleet:  but,  that  having  been  pre- 
viously done  by  the  inh^itants  of  Norfolk,  she  was 
next  employed  as  a  lookout  vessel,  to  prevent  any 
surprise  to  the  fleet  in  Hampton  Road,  or  the  carrying 
of  intelligence  by  vessels  out  of  the  Chesapeake*  The 
commission  is  dated  on  board  the    Tigre,  on  the 
Sd  of  April.  The  French  fleet  was  then  lying  in  Hamp- 
ton Road,  but  sailed  from  thence  on  the  17th,  and  this 
vessel  accompanied  them.  On  the  20th  she  arrived  in 
Charleston,  not  in  distress,  not  armed:  the  embargo 
was  then  in  existence. 

Sinclair,  to  whom  the  commission  had  been  grant- 
ed, having  stated  to  the  French  consul  his  inability  to 
go  to  sea,  the  consul  appinted  Ballard  in  his  stead. 
But,  in  so  doing,  he  exceeded  the  powers  given  him 
by  the  consular  convention,  which  relates  altogether 
to  acts  of  a  cvoU  nature,  and  to  ships  of  a  iwt/  charac- 
ter. But  the  substitution  in  this  case  is  of  a  military 
sort,  and  so  the  consul  himself  understood  it;  for,  he 
states,  in  his  letter  to  the  collector,  that  the  vessel  b 
commissioned  by  admiral  Fanstoble,  is  destined  bjr 
him  to  a  secret  service  of  iihportance,  and  must  be 
allowed  to  go  to  sea,  the  embargo  not  relating  to  ves- 
sels  so  circumstanced.  But  the  embargo  comprehend- 
ed all  vessels  not  military;  and  the  consul's  power  is 
restricted  by  the  convention  to  those  of  a  civU  charac- 
ter. BaUard  was,  of  course,  substituted  for  Sinclair 
without  due  authority. 

The  consul's  application  to  the  collector  bears  date 
on  the  3d  of  May.  The  brigantine  was  taken  on  the 
16th.  In  the  interval,  it  has  been  proved  ibatBalimPs 
vessel  went  into  the  river  Savanna,  and  there  took  on 
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board  guns  and  ammunition.  She  has  since  come  into     17^4. 
Ac  port  of  Charleston  with  her  prize.  If  she  ever  was  joostjamen 
charged  with  secret  despatches,  or  sent  on  a  secret  ex-  xhe  Brigwi- 
pedition,  bj  admiral  Fanstabley  she  has  never  executed  §JJj^* 
her  commission.  There  is  not  a  tittle  of  evidence  to  Mtgdtiejia. 
shew  that  Ballard  ever  became  a  French  citizen,  or 
went  into  a  French  port  The  admiraPs  commission  . 
to  Sinclair  was,  as  appears  in  evidence,  no  way  impro- 
per; it  does  not  authorize  a  fitting  for  war,  or  the  cap* 
ture  of  prizes.  Such  commission^,  given  in  our  ports^ 
had  lately  been  declared  void  by  proclamation  of  Fau" 
chety  the  French  minister.  Such  as  had  been  previous- 
ly issued,  were,  by  that  authority,  recalled;  and  the 
admiral  knew  his  duty  too  well  to  contravene  the  same, 
in  a  few  weeks  thereafter,  and  in  breach  of  the  laws  of 
neutrality,  and  of  nations. 

Ballardj  therefore,  had  no  authority  to  capture.  The 
claim  put  into  the  libel  acknowledges  this,  and  at  the 
same  time  confirms  what  his  silence  had  before  shewn^ 
viz.  that  the  prize  iVas  taken  from  him,  becau9e  he 
could  shew  no  commission.  Had  the  matter  rested 
here,  and  had  Talbot  been  duly  authorized,  this  cap- 
ture, unless  collusion  had  been  proved,  might  have 
been  good.  But  the  evidence  before  the  court  proves 
that  they  cruized  in  concert.  That,  on  the  following 
day,  they  captured  another  vessel,  and  manned  the 
prize  with  a  party  from  each  vessel.  When  they  wer^ 
threatened  with  recapture,  Ballard  took  back  his  men; 
and  returned  them  on  boavd  the  prize  as  soon  as  the 
fear  of  recapture  had  vanished.  And  though  Talbot 
lias  sworn  that  he  took  the  prize  from  BaUard^  because 
the  latter  had  no  commission,  yet  the  prizemaster  and 
crews  of  both  vessels  remained  on  board,  till  her  arri- 
val in  Charleston.  It  appears,  too,  that  the  capturing 
vessels  were  in  company,  and  did  not  separate  till  two 
nights  before. 

From 
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1794}*  From  such  a  mass  of  positive  and  circumstantial 
joostjansen  cvidencc  I  feel  myself  compelled  to  conclude  that  To/- 
The  Brigan-  oot  and  Ballard  cruized  together  by  a  concerted  plan, 
christiJi^''  That  the  prize  was  taken  by  Ballard^  and  coUusively 
Magdjiiena*  resigned  to  Talhoty  because^  Ballard  had  no  commis- 
sion«  and  had  armed  and  equipped  his  vessel  in  a  pprt 
of  the  United  States. 

I  do  not  call  in  question  the  general  right  of  France 
to  capture  the  ships  and  property  of  her  enemies  on 
the  high  seas,  and  to  refer  the  questipn  of  prize  or  no 
prize  to  her  own  tribunals.  But  if  France  has  bellige- 
rent rights f  the  United  States  have  a  neutral  character 
to  maintain,  and  neutral  duties  to  discharge.  I  am  in- 
fluenced  by  that  consideration,  by  respect,  for  our  qwn 
sovereignty,  and  by  regard  to  the  law  of  nations,  in 
decreeing,  and  I  do,  accordingly,  judge,  order  and 
decree  that  the  claim  of  the  above  named  IVtlliam 
Talbot,  and  his  plea  to  the  jurisdiction  of  this  court  be 
dismissed  with  costs.  And  I  do  further  order  and  de- 
cree, that  the  brigantine  Frorw  Christina  Magda^ena^ 
with  her  furniture  and  apparel,  and  the  cargo  on  board 
at  the  time  of  her  seizure  and  detention,  be  delivered 
over  to  the  actor  in  this  cause  on  behalf  of  the  original 
owners  of  the  same. 

This  decree  was  affirmed  both  by  the  circuit  and 
supreme  courts.  See  3  Dallas'^  Reports,  133. 

Castello 
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Castello  V.  Bouteilleet  al.  *    1794. 

■ MJ»rrh  IS. 

T^HE  libel  states  that  Castello  was  owner  and  com-  j„riwiictioii 
mander  of  the  brigantine  St,  Joseph^  which  was  ^^^u^^*^ 
loaded  in  the  port  of  Carthagena  by  himself  and  other  case  of  ctp- 
subjects  of  Spain,  which  is  in  amity  with  the  Uhitedhigh  seas* 
States.  That  on  the  22d  of  September  last,  in  his  way  ^^^g^Jiy 
to  Cadiz y  he  was  captured  on  the  high  seas  by  the  commission- 
sloop  Fair  Margaret j  commanded  by  jF.  H.  Hervieux,  property  o^ 
and  carried  into  Cape  Fear  river  in  JVorth  Carolina.  JJJe*^|^w.*^ 
That  two  days  after  their  arrival  within  the  bar  of  ^■•fi:^  \wnnjg 
fFUmington,  the  said  sldop  and  brigantine  suddenly  sion. 
weighed  ajichor  and  proceeded  to  sea.  This  is  said  to  ^*l\u^d 
have  been  in  consequence  of  directions  from  the  pre-  tJ»o«Kh  the 

.  capture 

sident  of  the  United  States  to  the  governor  of  North  should  hay© 
Carolina  to  take  possession  of  the  brigantine  and  deli--  aUy"i^adc"' 
ver  her  up  to  the  libellant.  ^*  proKH- 

The  libel  further  states  that  Hervieux  then  proceed-  teer. 
ed  to  Charleston,  where,  upon  some  agreement  be- 
tween him  and  the  defendant  Bouteille,  the  latter  went 
to  sea  in  the  Sans-pareiUe,  and,  at  some  distance  from 
the  bar  of  Charleston,  took  possession  of  the  brigantine, 
landed  the  Spanish  crew  in  Georgia,  and  brought  the 
vessel  into  Charleston.  Hervieux  and  his  people  had 
previously  quitted  her. 

The  libel  also  states  some  proceedings  respecting 
the  brigantine  and  cargo  in  consequence  of  directions 
from  the  president  of  the  United.  States  to  the  go- 
vernors of  North  and^  South  Carolina,  the  latter  of 
whom  declined  all  interference.  And  the  collector  gf 
Charleston,  not  thinking- himself  authorised  to  detain 
the  vessel,  she  was  finally  left  in  the  hands  of  £ou^ 
teille.  Whereupon,  by  a  -decree  of  the  consul  of 
France,  the  said  vessel  and  cargo  were  advertised  and 
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^y^^    sold,  except  fifty  bales  of  cotton,  which  were  taken  into 

CMteUo    the  custody  of  the  marshal  of  this  court  by  a  warrant 

Boateine.   tssucd  thcrefrom.  The  libel  concludes  by  praying 

restitution  of  vessel  and  cargo,  and  compensation  for 

the  detention  of  the  same. 

The  jurisdiction  of  the  court  is  denied  by  a  plea 
which  states,  that  the  Sans-pareiUe  was  a  private  vessel 
of  war,  duly  commissioned  by  France  to  capture  and 
make  prize  of  all  vessels,  goods  and  merchandize 
found  on  the  high  seas,  and  belonging  to  the  king  of 
Spain  or  any  of  his  subjects.  That  by  virtue  of  this 
commission  BoutetUe  captured  this  vessel  and  cargo 
on  the  high  seas,  and  witliout  the  limits  and  authority 
of  the  United  States.  That  by  the  17th  article  of  the 
treaty  with  France^  this  court  is  precluded  from  inves* 
tigating  the  lawfulness  of  the  capture  and  making  any 
decree  thereon.  Plea  concludes  with  a  prayer  that  the 
suit  may  be  dismissed  with  costs. 

In  support  of  the  plea  it  was  insisted  that  a  neutral 
tribunal  cannot  determine  the  validity  of  prizes  made 
by  two  belligerent  powers  from  each  other. 

That  the  17th  article  of  the  treaty  with  France  is 
conclusive  as  to  the  present  question. 

That  the  5th  article  of  the  convention  with  the  Um- 
ted  Netherlands  compared  with  the  2d  article  of  the 
treaty  with  France^  to  which  it  refers,  is  also  conclu- 
sive. 

That  this  questi<ui  has  already  been  decided  in  the 
district  courts  of  Fennsyhania  and  Mew^  York^  against; 
the  jurisdiction,  in  cases  not  so  strong  as  that  before 
t^s  court. 

That  on  the  face  of  the  libel  it  appears  that  the  ques- 
tkm  of  prize  or  no  prize  is  involved  in  this  case. 

That  this  court  having  no  power  to  condemn,  of 
course  cannot  restore.  {Lee  on  Capt.  77,  78.  81. 220, 
221.  Bynkershoek  191.  194.  2  Fat.  263  to  265.) 

That 
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That  this  court,  not  being  authorized  to  decide  tiie     tf94^ 
question  of  prize,  cannot  determine  whether  the  first  or    Cwteiio 
aecond  capture  was  legal,  or  M'hether  either  of  the   Bmuso*. 
privateers  was  proscribed. 

That  tlie  president,  knowing  this,  referred  the  in* 
^uiry  to  the  governor,  .and  not  to  this  court,  as  a  mat- 
ter properly  cognizable  by  the  exeputive,  and  not  by 
the  judiciary. 

That  the  opinion  of  individuals  ought  not  to  ope- 
rate with  the  court,  the  treaty  being  plain  and  conclu- 
sive. , 

That  tbej'urisdiction  of  this  court  is  defined  by  the 
9th  section  of  the  act  for  establishing  judicial  prooeed-s 
ings,  and  does  not  extend  to  cases  of  captures. 

The  advocates  for  the  libellant  contend  that  this  is 
a  case  of  a  peculiar  nature,  and  must  be  determined  on 
its  own  grounds,  as  it  differs  from  any  case  io  the 
books. 

That  the  St.  Joseph  having  been  captured  by  a  pro-  . 
scribed  privateer,  must  be  restored,  into  whatever 
port  of  the  United  States  she  may  go. 

That  if  the  doctrine  contended  for  on  the  other  side 
should  obtain,  a  neutral  vessel  may  be  cut  out  of  our 
harbours  or  from  our  wharves,  without  redress. 

That  the  president  of  the  United  States  having  al- 
ready settled  the  principle,  this  court  must  restore  if 
the  present  case  comes  up  to  that  principle. 

The  opinions  of  the  secretary  of  state,  and  solicitor* 
general  oi  Virginia  were  produced,  in  which  those  gen- 
tlemen recommended  aA  a]^lication  to  the  judiciary. 

Beawesy  Lex  Merc.  206.  was  quoted  to  support  tt^ 
jurisdiction  of  this  court. 

It  was  said  that  the  question  was  not  whether  the 
treaty  should  be  fulfilled;  but  whether  this  case  comes 
within  the  treaQr. 

That  if  this  court  is  deprived  of  jurisdiction  in  all 

cases 
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t7^^   cases  of  prize,  it  could  not  give  redress  for  a  breach  of 
CoBtdio    neutrality  in  our  own  harbours. 
Botttciue.       That  the  article  of  the  treaty  widi  Holland  extended 
merely  to  matters  <^  trade  and  navigation,  and  did  not 
apply  here. 

From  these  pleadings  and  arguments,  it  appears  to 
me  that  the  court  must  decide  three  points. 

lat.  Whether  the  St.  Joseph  was  the  property  of 
Spanish  subjects,  or  not.* 

2d.  Whether  the  capture  was  made  by  the  citizens 
of  France  on  the  high  seas,  beyond  our  limits  of  ju- 
risdiction. 

3d.  Whether  this  court  has  any  jurisdiction,  if  the 
two  preceding  points  should  be  determined  in  the  af-* 
firmative. 

As  the  libel  states  expressly  the  Spanish  character  of 
this  vessel  and  cargo,  it  is  unnecessary  to  say  a  word 
upon  that  part  of  the  subject. 

It  is  not  contended  by  the  libellant  that  the  privateer 
was  owned  by  other  than*  jPr^ncA  citizens,  or  that  there 
b  any  defect  in  her  commission. 

But  it  is  said  that  the  original  seizure  was  made  by  a 
proscribed  privateer;  and  much  stress  is  laid  upon  the 
subsequent  interference  of  the  president  of  the  United 
States.  * 

•  The  court  cannot  notice  this.  The  constitution  has 
wisely  separated  the  judicial  and  executive  depart-^ 
ments,  and  we  must  not  infringe  the  barriers.  At  any 
rate  the  Sans-pareilie  was  not  within  the  president's 
censure;  and  if  the  Fair  Margaret  was  improperly  fit- 
tf|l  out  in  our  ports,  and  proscribed  on  that  account, 
complaint  must  be  made  to  the  executive,  who  will 
proceed  by  negotiation  to  obtain  the  due  redress. 

Arguments  are  drawn  from  a  comparison  of  the  5th 
article  of  the  convention  with  Holland  to  the  2d  of  the 
treaty  with  France.  Neither  of  them  seems  to  me  to 
apply  to  this  case.  The  treaty  with  France  is  of  a  gen- 
eral 
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crrf  nature,  and  intended  to  be  permanent  under  aU     ^^94* 
circumstances  of  war  and  peace  with  other  nations,     cuteuo 
The  convention  with  Holland  is  distinct  from  ou  r  treaty   Boatami. 
with  that  power,  and  relates  expressly  to  recaptured 
vessels,  and  to  prizes  made  by  either  party  on  their 
cofhmon  enemy* 

As  to  vessels  cut  away  from  a  wharf^  or  captured  in 
our  harbours,  such  acts  would  amount  to  felony  or  pi- 
racy and  the  court  would  not  hesitate  to  exercise  juris* 
diction,  independently  of  any  treaty  in  existence.  The 
citizens  or^ubjects  of  foreign  nations  receive  protec- 
tion, and  owe  a  corresponding  allegiance;  and  what 
would  be  criminal  in  one  of  our  own  citizens  would 
be  equally  so  in  them,  while  this  state  of  things  lasted. 

The  cases  of  the  ship  WiUiamy  and  brigantine  Oat- 
thariney  decided  in  the  district  courts  of  Philadelphia 
and  New-York y  though  differing  materially  from  the 
present,  have  been  adduced  to  illustrate  the  point  of 
jurisdiction.  I  have  read  both  decisions  witli  pleasure; 
they  are  ably  drawn  up,  and  are,  I  presume,  correct, 
as  no  appeal  from  either  has  taken  place.  As  to  their 
being  the  opinions  of  individuals,  I  see  no  reason  why 
that  circumstance  should  deprive  them  of  all  right  to 
consideration.  Respectable  character  for  legal  know- 
ledge, supported  by  sound  argument  and  clear  deduc- 
ticm,  Mrill  always  command  respect  as  well  in  the  case 
•f  a  judge  of  the  United  States  as  in  those  of  Fatiel^ 
Bynkershoeky  Puffendorfy  or  Beawes* 

But  these  opinions  are  confirmed  by  the  language 
and  ccmduct  of  the  president  of  the  United  Statesy  as 
contained  and  evinced  in  the  letter  from  secretary  «^ 
Jkrs&n  to  Mr.  MorriSy  our  minister  in  Paris.  This  pro- 
ceeding of  the  executive  has  beexi  submitted  to  both 
branches  of  the  legislature,  and  has  met  with  their  d(^- 
cided  approbation.  This,  it  is  true,  wants  the  forms 
of  law,  and  is  not,  therefore,  binding  upon  a  judge. 
If,  however,  his  o\vn  opinion  concurs,  as  mine  does 

E  in 
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ty94»    in  the  present  case>  much  saAisfiKstioa  must  be  derived 

cwteuo    gt>m  the  coincidenee  of  setitimefit  with  men  so  ^Jsgsa* 

Boirt^ite.    fied  by  their  wisdom  and  patriotism;  ^ 

Upon  the  whole,  I  am  clear  that  the  jrfea  in  this  case 

is  relevant;  that  the  libel  must  be  dismiased;^  uid  that 

the  fifty  bales  of  cotton  must  be  delivered  up. 


j^iy  4,1,  United  States  v.  Schooner  Hawke. 

By  the  licen-  THHIS  suit,  on  the  part  of  the  United  States  is  founded 

the^uSted  On  thc  8th  and  32d  clauses  of  the  act  for  enrolling 

l^^^^'^^^and  licensing  vessels  employed  in  the  coasting  trade, 

17W,  no'    passed  8th  February  1793, 

be  sold  in  a      The  8th  cl^use  cnacts  that  if  any  vessel  enrolled  and 

uriSwhep ul Kcensed  conformably  thereto  shall  proceed  on  2i  foreign 

cense  be  pre- voyage  without  first  giving  up  her  enrolmept  and  li- 

renderedT    ccnsc,  and  obtaining  a  register,  she  shall  be  liable  to 

American    scizurc  and  forfeiture. 

character         Thc  32d  clausc  cnacts  that  if  any  licensed  ship  or 

such  trans-  vcsscI  shall  be  transferred  in  whole  or  in  part  to  any 

^*Bat  if  sheP^*"^^^  ^^^  ^^  ^^^  ^^  ^^^  ^^^^  of  such  transfer,  a  citizen 
be  condemn-  of  and  resident  within  the  United  States:  or  if  such 

tion  of  that  ship  or  vcsscl  shall  ,be  employed  in  any  other^  trade 

te"orfe/than  that  for  which  she  is  licensed,  she  shall,  with 

of  court,  she  her  tacklc,  furniture  and  cargo  found  on  board,  be 

may  become  #.     «  •      , 
foreign  pro-   forfeited. 

thepurcha-  To  Support  the  libel,  one  witness,  the  deputy-col- 
Mrundcrtheiec^Qr^  was  Called,  who  proved  that  this  schooner  on 
€nt  title  com- iht  Ifth  o(  Mat/y  during  the  continuation  of  the  em- 
reqJsites  *  bargo,  cleared  out,  by  virtue  of  her  license  as  a  coaster, 
of  the  act     fQj.  St.  Mary%  in  Geors[ia. 

of  conj^ess  •/     '  o         ^    ^ 

of  4th  Aujf.  It  appeared  from  an  exhibit  filed  by  the  claimant 
ther  case  she  A^t  the  schooncr  HcTwke  was  sold  on  the  10th  olJune 
uJ^^u^prWa-^^  Porr-cfe-Paix,  to  Bolchos  the  claimant,  by  CookCy 
leer  under  a  captain  of  the  schooncr,  in  pursuance  of  orders  from 

foreiiFn  com-  ^,  r^   » • 

miwion.      the  owucT,  Gohier. 

The 
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The  district  atterney  coitf ended  that  this  vessd  watf    tf^An 
proved  to  have  departed  to  a  fompi  port^  without  ^'Bi^d  st«ti» 
ll^ving  delivered  up  her  license,  aa  the  8th  aectioii  of  8«*r.  H&«ke. 
^ibt  act  directs;  that  she  tvaa,  therefiH^,  forfeited.  That 
when  in  a  ibreigii  port,  ahe.vras  sold  to  a  foreigner,  foir 
which  she  is  decided  hy  ttie  S3d  eiaute  to  be  fiprfeited* 
And  that  oa  these  grounds  she  roust  be  condemned  in 
this  courts 

It  was  inusted  on  the  part  of  the  Umied  States  that 
Upon  proof  of  a  vidaticm  of  the  revenue  laws,  the  court 
cannot  inquire  ipto  the  motives  or  causes  thereof.  That 
if  no  fraud  is  intended,  the  secretary  of  the  treasury 
has  power  to  mitigate  or  remit  penalty,  upon  being  sa- 
tisfied by  the  judge  ^  the  probable  innocence  of  the 
party.  But  that  the  court,  in  the  first  instance,  is  bound 
to  decree  according  to  the  letter  of  the  law. 

That  the  general  rules  for  construction  of  penal 
statutes  do  not  apply  here;  and  that  great  injury  would 
arise  to  the  United  States  by  practices  of  this  sort.  That 
though  by  the  9th  clause  there  was  some  appearance 
of  relief,  which  might  be  brought  forward  as  operatixig 
against  the  32d  clause,  yet  that  upon  a  careful  inves- 
tigation it  would  be  found  not  to  apply. 
.  1st.  Because  the  sale  contemplated  in  the  9th  clause 
can  only  mean  sale  to  a  citizen  of  the  United  States, 
and  not  to  a  foreigner;  otherwise  the  law  woulii  be 
inconsistent. 

2d.  That  sale  to  a  foreigner  being  prohibited,  the 
words  '*  any  (Gstrief'*  must  be  construed  to  mean  sales 
at  sea»  which  are  expressly  mentioned  in  the  act  of 
December  1792.  That  by  the  rule  of  law,  all  the  clauses 
of  the  act  must  be  construed  together,  to  make  them 
consistent,  and  that  the  condemnation  of  this  vessel 
must  then  follow  of  course. 

The  5th  and  9th  clauses  of  the  act  having  been  re- 
lied on  as  explanatory,  and  as  doing  away  the  8th  and 
32d,  we  must  examine  them.  The  5th  only  says  that 

licensed 
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^y^ji  Kccflsbd  vessels  shall  be  no  longer  privileged  wken 
United  sutesihey  cesse  to  be  wholty  owned  and  commaiided  bjr 
Sdir.  Hawke.  ^tizens  of  the  United  Suites.  t 

The  9di  clause  provides  that  the  lioense  shall  be 
delivered  up  within  three  dajrs  after  the  expiration  of 
the  year£n*  which  it  was  granted,  to  tfie  coHecter  c^die 
dfitrict  where  it  was  granted,  if  the  vessel  be  at  that  time 
within  that  district;  if  not,  within  three  days  after  her 
next  arrival  wiAin  dmt  district.  If  such  vessel  be  sold 
out  of  die  district,  the  license  must  be  delivered  up  willi- 
in  three  days  after  the  arrival  of  the  master ^  within  any 
district,  to  the  collector  of  such  district;  under  penalty 
of  fifty  ddlars. 

This  relates  only  to  expired  licenses;  and  neither  of 
these  clauses  applies  to  die  present  case. 

In  the  7th  clause  of  the  act  for  registering  vesseb 
we  find  that  if  registered  vessels  are  sdd  or  transferred 
in  a  foreign  port  or  at  sea^  the  iliaster  is  obliged,  widiin 
seven  •  days  after  his  arrival  within  any  district  (the 
same  words  used  in  the  2d  clause  of  die  licensing  act)  to 
deliver  up  the  certificate  to  the  collector  of  such  disttict. 
This  furnishes  a  clue  to  die  intention  of  the  legisbture. 

The  registering  act  permits  sales  of  vessels  in  a  ^- 
feign  port,  or  at  sea^  Xo  foreigners.  The  licensing  adt 
prohibits  a  sale  to  foreigners  altogether.  The  lionised 
own«r  may  indeed  dispose  of  his  vessel,  upon  delivering 
up  hb  license;  but  not  otherwise. 

The  9th  clause  restrains  all  sales,  out  of  the  district, 
to  citizens  and  residents  of  the  United  States;  and  as 
the  8th  clause  makes  liable  to  forfeiture  s3X  Ueensed 
vessels  proceeding  with  their  license  to  a  ibre^  port, 
the  place  of  sale  can  never  be  extended  so  as  to  in* 
dude  those  ports;  but  must  mean  at  sea^  on  the  coasts 
of  the  United  States^  or  on  the  fishing  banks,  where 
many  erf*  these  vessels  are  employed,  and,  probably, 
often  transferred:  in  eidier  of  which  cases  the  maste 
must  report  the  sale  and  deliver  up  the  license  widiia 

three 
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three  days  after  the  arrival  of  the  vessel  in  any  (ksifict.     iT94^ 
To  tUs  view  of  the  licensif^  and  registering  acts,  and  tinited  sutes 
jof  the  different  clauses  of  each»  we  may  with  advan-  sehr.  KawU; 
tage  apply  the  rules  for  reconciling  statutes  with 
themselves,  and  with  others  in  pari  matmd. 

To  justify  the  proceeding  in  this  case,  the  French 
consul  has  certified  that  he  htfed  this  vessel  to  carry 
despatches  to  St.  Maty%  in  the  state  of  Georgia.  This 
was  lawful;  but  it  will  not  be  supposed  that  the  con^ 
sul  meant  theteby  to  assist  an  evasion  of  oar  laws. 
The  certificate,  theiefore,  can  avail  nodiing. 

Two  letten^  have  been  filed  as  exhibits  which  give 
reason  to  conblude  that  die  schooner  deared  out  fior 
^*  Msry^9  merely  to  coknir  other  designs. 

The  answer  states  that  the  vessel  was  to  go  first  to 
St.  Maryi^s^  and  if  the  Lm  Casas  was  not  dhere,  Was 
to  be  further  directed  by  JBolehosy  who  carried  the  con- 
sul's despatches.  It  also  appears  from  the  answer  that 
she  never  went  to  St.  Mary^s  at  all,  but  proceeded 
immediately  to  Port-de^PaiXy  where,  on  the  lOth  of 
June  following,  dbe  was  sold  to  Bolchos  who  went  in 
her  as  paasengcf ,  and  whose  directions  die  obtain  was 
wdered,  by  his  owner,  to  follow.  These  drcumstances, 
imd  Uie  cautiim  of  the  cif>tain  in  returmng  his  coasting 
Itceiuse  as  soon  as  the  vessel  was  sold,  prove  clearly 
that  the  pkn  was  fixed  before  she  was  sold.  Both  cap- 
tain and  owner  knew  that  the  license  ought  to  have 
been  given  up  before  the  vessel  sailed  on  any  other 
than  a  coai^g  voyage;  but  then  the  embargo  stood 
in  their  way.  To  evade  this  they  had  recourse  to  the 
contrivance  of  which  they  must  now  abide  the  conse«< 
qoem:e.  The  libel  rests  on  the  8th  and  32d  clauses  of 
die  licaasing  act.  The  answer  admits  a  transgression 
of  both.  But  the  claimant  says  he  was  an  innocent, 
£ai»2  Jfitfe  purdiaser  in  maricet  overt^  that  the  forfeiture 
ma^  relate  back  to  the  time  of  sale;  that  it  could  not 
attach,  unless  the  vessel  remainedof  the  same:  descrip- 
tion 
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17M«    tkm  as  when  first  licensed;  lliat  the  breach  of  the  law 
Unitsd  States  preceded  the  transfer,  and,  as  no  decree  of  forfeiture 
Sikr.  H&vke.  had  passed  previously  to  the  sale,  the  vessel  did  noi 
come  within  the  act. 

If  arguments  of  this  sort  should  receive  weight  in 
this  court,  the  laws  would  be  nugatory.  ^^  Such  an  ex« 
*^  position  of  statutes  must  be  made  as  to  prevent  thei# 
being  eluded;  and  if  their  meaning  is  doubtful^  the 
consequences  are  to  be  considered,  in  the  construe- 
^^  tion  of  them;  but  if  the  meaning  be  pUun,  no  cwme* 
.quences  are  to  be  regarded,  for  that  would  be  as* 
suming  legislative  authority."  Bactm,  652« 
In  this  case  there  is  sufficient  proof  that  the  8di  and 
32d  clauses  of  the  act  of  congress  for  licensing  coasters 
have  been  infringed  I  decree  therefore  that  the  schoon- 
er Hawke^  with  her  tackle,  furniture,  and  apparel,  be 
condemned  as  forfeited  to  the  United  States. 


Kelley^jun.  v.  Schooner  Prosperity  and  Cargo ^  and 

John  Cooke. 

SeptU  TT  appears  from  the  precedingdecree  that  the  .^finMttf 
X  was  sold  on  the  lOtb  oiJune\s»a^  at  Port-de^Paix 
to  Bohfio»j  by  Cooke^  who  was  master  of  her  when  she 
cleared  out  as  a  coaster  to  Si.Jdittry^s.  On  the  same 
day,  10th  June^  Cooke  informs  his  owner  kX  this  sale, 
hy  letter;  and  incloses  him  the  schooner's  American 
papers,  crbvioudy  for  the  purpose  of  having  his  custom- 
house bond  cancelled* 

Two  days  after,  13th  ./Mn^,  Cooke^  with  a  French 
commission,  saHed  from  Port^^PaiXf  in  this  very 
schooner,  then  called  Za  Parisieme^  armed,  and  having 
Bolchos  on  board,  as  owner.  On  that  day  they  made 
prize  of  the  Prosperity ^  ar  British  vessel  from  Jammca; 
and  on  the  27th  following,  brought  her  into  this  port. 

On  plea  to  the  jurisdiction,  the  judge  recapitulated 
the  circumstances  of  franidulent  contrivance  by  wjiich 

this 
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this  pretended  privateer  had  evaded  the  embargo,  and     iy94» 
escaped  from  this  port  by  meaus  of  her  coasting  license.     Keiiey 
fie  was  decidedly  of  opinion  thatthe  sale  of  thiscoasting  8«ii.  ProQ>e. 
vessel  at  Port-de-Paix  Avas  illegal,  and  did  not  change      "^' 
her  neutral  character*    That  upon  her  return  infra 
pramSa  of  this  court,  she  must  be  considered  as  Ame- 
licaB  iH*<^rty,  never  divested  out  of  the  original 
owner.  Mcichos  could  have  no  just  title,  but  from  the 
court,  after  condemnation,  and  compliance  on  his  part 
with  the  reqiiisites  of  the  act.  He  observed  that  if  our 
coasters  could  thus,  ^mder  French  commissions,  cap* 
ture  neutral  vessels,  they  would  aU  be  converted  into 
privateers,  and  the  laws  of  this  country  set  at  defiance. 
The  plea  tp  the  jurisdiction  was  dLnnissed. 

BritUh  Conad  \.  Schooner  Fasoouriie^  and  Alexander 

Bolehos* 

T>  OLCHOS  afterwards  availed  himself  of  the  66th 
-^  clause  of  the  act  of  congress  of  4th  August  1790, 
and  petitioned  to  have  the  schooner  Hawke  delivered 
up  to  him  as  oamer,  on  his  giving  bond  with  sufficient 
Security  to  abide  the  decree  of  the  court  A  warrant  of 
appraisement  was  accordmgly  issued,  the  other  requi- 
sites of  that  act  were  complied  with,  and  die  vessel  with 
every  thing  belonging  to  her  vms  transferred  to  the 
claimant  accordingly.  She  then  sailed  fitmi  thb  porti» 
French  property,  with  the  same  equipment,  crew,  and 
commission,  that  she  had  obtuned  at  Port-de^Paioe. 
On  the  12tfa  March  1795  she  captured  ^  British  brig 
'Phmouritef  and  brought  htf  into  Charleeton^  where  the 
British  consul  libelled  her.  Bokhos  jdeaded  the  17tk 
artieie  of  the  treaty  with  France^  in  bar  to  the  jurisi* 
IBction  of  tins  court. 

The  judge  sustained  the  plea,  and  dismissed  the 
Hbel  with  costs. 

Stanniek 
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Stannick  v.  Ship  Friendship. 

X794f.    nPHE  libel  states  that  tbb  ship,  beloDging  to 
Attgmttath.  X    gubjects,  was  captured  on  the  high  seas  on  the 

ittmcdThip,  ^^  "^"^  ***  ^  ^  privateer  schooner  Mmtagne^ 
duly  com.  and  brought  into  Cbarle^on.  That  said  schooner  was 
butfitted  out  formerly  called  the  Robert^  is  American  built,  wholly 

brine  iTand^^^  ^^^  ^^'^  ^  ^^  P^*^'  ^^  despatched  from  hence 
carry  away  qq  ft  cTuizc,  without  having  any.  legal  commission: 

^litbout  be.  contrary  to  the  laws  of  the  United  States^  and  to  the 
to^be'lu^.  regulations  established  by  the  president;  and  contrary 
diction  of  also  to  the  law  of  nations,  &c.  Libel  denies  that  any 
commission  issued  to  a  vessel  thus  equipped  emdd  be 
Ifgai^  as  agttnstnatimis  at  peace  with  the  United  States. 
It  sets  forth  an  equipping  in  this  port  by  taking  off  quar<* 
ter  deck,  cutting  port  holes,  and  arming  with  fourteen 
carriage  guns.  It  states  that  she  was  officered  and  man- 
nedhere,  and  sailed  from  hence  on  the  4th  March  hat, 
ona  cruize,  and  returned  on  the  26th  «i/^following,  as 
a  Freiich  privateer,  without  having  in  the  meantime 
entered  any  port  or  jdace  within  the  jurisdiction  of 
France.  Restitution  is  prayed  a(  the  Friendship  and 
cai^,  with  dami^^es.  The  regulations  of  the  execu*^ 
tiye  of  the  United  States  respecting  the  equipment 
in  our  ports  of  vessels  belonging  to  foreign  powers 
are  filed  with  the  libel  as  an  exhibit. 

A  plea  to  the  jurisdiction  of  the  court  has  been  put 
in,  and  it  alleges  that  at  the  time  of  this  capture,  the 
schooner  was,  and  now  is,  duly  commissioned  by  the 
French  republic;  that  she  was  legally  fitted  out,  belongs 
to  French  citizens,  and  authorized  to  cruise  against 
the  enemies  of  France.  That  by  the  law  of  nations,- 
die  treaty  with  France^  smd  the  6th  section  of  the  act 
of  congress  of  5th  June  last,  this  court  is  precluded 
from  holding  plea  of  the  present  matter. 

With 
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With  the  plea  are  filed,  as  exhibits,  a  copy  of  the     tT94f^ 
commission  to  La  Montagne^  registered  on  the  25th   stumiek 
JUarch  last,  and  a  condemnation  of  the  schooner  JRo-  sup  fntod- 
tert  as  French  property,  at  Nassau  in  New^Prcnju         ^* 
dmce^  on  the  Sdth  July  1793. 

This  sentence  is  conclusive  against  any  pretence 
that  this  schooner  wtis  •American  property;  becmise  by 
the  revenue  laws  of  the  United  States^  she  could  never 
become  such.  But  it  is  contended  that  this  case  is  like 
that  of  Talboi  and  Jansen  {ante page  13.)  »id  must  be 
decided  upon  the  same  prindples.  But  the  law  their 
laid  down,  and  supported  by  1st  Fattel  144,  5.  and 
2d  Fattel  7  and  8.  is  that  if  a  neutral  nation  grants  the 
privilege  of  equipment  in  her  ports  to  one  belligerent^ 
she  must  grant  it  to  another;  by  treaty  wkh' France, 
no  citizen  of  the  United  Netherlands  could  have  been 
allowed  to  arm  against  her;,  of  course,  the  rule  of 
qeulrality  requiied  that  France  should  not  arm  in 
our  ports  against  the  Dutch. .  The  cmly  feature  in  this 
case  resembling  that  oi  Jansen  and  Talbot  is  that  both 
privateers  were  originally  fitted  out  here;  There  the 
equipoiest  was  made  by  American  citizens;  here  the 
property  is  French,  and  the  commission  ejcpresses  an 
arming  for  her  own  commercial  protection^  as  well  as 
for  the  purpose  of  cruizing  against  enemies  of  France. 
This  brings  her  within  the  very  regulations  relied  upon 
by  the  libdlants,  the  5th  clause  of  which  allows  that 
any  vessels  of  France  of  a  d&uiafid  character,  as  being 
calculated  for  commerce  or  war^  may  be  equipped  in  our 
ports.  The  6th  clause  excludes  from  this  (Mivilege  att 
powers  at  war  with  France^  and  seems  thereby  tacitly 
to  admit  that  such  French  vessels  might  arm  here.  Thft 
officers  of  the  customs  ai^;>ear  to  have  thus  distinguish* 
ed,  for  they  have  given  no  notice  of  the  equipment  <^ 
the  Montagne  to  the  governor,  ot  district  attorney, 
which  the  instructions  say  they  shall  do,  in  case  of  any 

contravention 
F 
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irM.  cdnbvvention  thereof.  If  this  be  so,  shall  the  sobse- 
Stonniok  .quciit  commission  lessen  a  right  to  capture?  I  think 
Ship  Friend*  not.  If,  indeed,  the  capture  had  been  made  before  the 
'*  commission  was  received,  a  question  might  have  arisen 
between  the  captors  and  their  sovereign,  the  latter  of 
whom  might,  perhaps,  have  claimed.  Much  stress  has 
been  laid  upon  the  date  erf  this  commission.  It  issued 
fimm  the  marine  office  in  France  on  die  5th  December 
last,  was  examined  and  certified  by  the  governor  of 
Guadahupe  on  the  10th  isS  Marchy  (six  days  after  the 
schooner  sailed  from  hence)  and  registered  at  Pimt-h^ 
Petre  on  the  25th  of  March.  This  was  twenty  •one  days 
after  the  sailing  from  Charleston^  and  gives  sufficknt 
time  for  receiving  the  C(»nmission  at  Pomt-a-Petftt 
previously  to  the  capture  of  the  ship  Friembh^  oathe 
a6th  of  «/fmir  following. 

In  Jansen  and  Talbot^  our  treaty  with  HoUand  was 
infringed;  and  though,  by  the  law  of  nations,  the  bring- 
ing infra  prasidia  of  a  neutral  nation  might  justify  resti- 
tution in  any  case,  yet  our  treaty  with  France  (17tfa 
article)  has  expressly  altered  that  law  in  cases  like  the 
present^  where  the  commission  was  granted  in  a  French 
port  to  French  citizens. 

Upon  full  consideration  of  the  pleadings,  aiiguments, 
.and  evidence  of  this  case»  I  am  of  opinion  that  the  libel 
must  be  dismissed. 

Don 
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Don  Josiah  Ramon  de  Salderondo  v.  Ship  A^ostra  Stg-     1 794. 
nora  del  Camino  and  Hervxeux  &  al.  September 

8th. 

IT  appears  froip  the  pleadings  and  evidence  produced  xhe  courts 
in  this  cause  that  this  ship,  the  property  of  Spanish  ^J^^^^l^'' 
subjects,  sailed  from  Cuba  in  May  last,  with  a  valua«>  ^.^"?^  ^^t' 

11  ■  1  c%        '  rryx  ■  %     -m  m-  n        tlOTI  the  Vall- 

ble  cargo,  bound  to  iSpam.  That  on  the  23d  May  she  dity  of  the 
was  captured  on  the  high  seas  by  the  armed  schooner  of  ™™FreTCh 
Minerva,  commanded  by  Hervxeux.  who  put  a  wize-  p^^ateer, 

»  «  r  whose  prize 

master  and  crew  on  board,  and  ordered  her  for  Charles^ »  brought 
Um.  That  two  days  after  the  Sans-pareUh  privateer  ^ns^^bv 
joined  them  at  sea,  and  also  sent  some  men  on  board.  J^^^* 
That  on  the  arrival  of  the  prize  at  Charleston,  she  was  of  oar  treaty 
entered  at  the  customhouse  as  prize  to  the  Sons-pa-  what  ^ter^ 
reille:  and  that  the  cargo  has  been  sold  to  several  per-  ^^^J^^t^ 

sons,  orsuchpri- 

vateei*  will 

It  appeared  in  evidence  that  the  Minerva  was  a  amount  to  s 
French  bottom,  built  at  St.  Domingo,  and  fitted  out  in^^^^^ijj 
ttie  year  1792,  to  act  against  the  brigands  in  that 
island.  That  on  die  breaking  out  of  war  she  was  the 
first  vessel  equipped  and  commissioned  to  cruize 
against  the  enemies  of  the  French  republic,  and  that 
she  made  some  prizes.  That  when  the  British  took 
Jereme  in  1793,  this  schooner  was  m  the  harbour,  and 
was  carried  off  by  seven  Frenchmen  who  passed  the 
forts,  notwidistanding  they  were  fired  upon.  That  she 
was  soon  after  taken  and  carried  to  Jamaica^  from 
whence  she  sailed  again  as  an  English  privateer  to 
cruize  against  the  French.  That  she  was  then  captured  . 
by  the  Atalanta,  a  French  privateer,  and  sent  to  this 
port  as  prize.  That  she  remained  here  from  the  month 
of  January,  till  May,  when  she  sailed  from  this  port, 
and  was  reported  at  the  customhouse  as  prize,  both  at 
coming  in,  and  going  out. 

It  appeared  that  she  had  eight  guns  and  eight  swi- 
vels mounted,  and  two  guns  and  two  swivels  in  the 

hold; 


44  Courti  adjudged  in  the 

1Y94^    hold;  and  that  she  was  pierced  for  twelve  gitns.  That 

Farnon  de     she  had  also  on  board  several  boxes  of  arms  at  the 

^^  ^    time  she  was  taken  by  the  Atalanta^  and  that  she  had 

»^d^<^-  been  furnished  with  new  sails  at  Jamaica.  The  collec- 

no  et  aL       ^^^  pro ved  that  she  was  reported  and  entered  at  the 

customhouse  as  having  ten  guns.  That  she  went  out 

with  that  number,  and  was  not  armed  or  equipped 

here.  No  proof  was  offered  of  her  having  any  otlier 

commission  than  that  under  which  she  sailed  before 

she  was  taken  by  the  British. 

Two  witnesses  proved  that  slie  had  re<;eived  repairs 
in  this  port.  Her  quarterdeck  was  cut  down,  and  main- 
deck  laid  flush,  and  four  new  swivel  stocks  were  put 
up.  She  had  a  new  foremast,  sweeps,  and  new  spars 
fore  and  aft,  and  some  new  sails.  She  was  also  fur- 
nished with  ringbolts,  bolts,  iron  stanchions,  and  an 
iron  tiller. 

Five  exhibits  were  filed,  but  are  inadmissdUe,  ex* 
cept  the  copy  of  the  Sans-paretUe^s  commission.  In- 
deed, after  the  rejection  of  many  of  the  same  nature, 
not  coming  within  either  the  letter  or  the  spirit  of  the 
consular  convention  with  France^  I  was  rather  surpri* 
sed  to  find  these  introduced.  In  future,  that  the  pro- 
ceedings may  not  be  too  voluminous,  I  shall  consider 
sudh  exhibits  on  their  first  production,  and  admit  or 
repel  them  then. 

It  was  contended  for  the  actor  that  all  fitments  for 
war  in  the  ports  of  a  neutral  nation  are  illegal.  That 
the  law  of  nations  protects  Spain  in  this  respect, 
though  we  have  no  treaty  with  her.  That  capture  by  a 
vessel  having  no  commission,  is  unlawful;  and  prizes 
so  taken,  if  brought  into  a  neutral  port,  must  be  re- 
stored. That  no  change  of  property  can  take  place  be- 
fore condemnation  by  some  authorized  tribunal;  and 
that  as  the  Minerva  was  made  an  English  vessel  by 
capture  and  condemnation,  her  original  French  charac- 
ter could  only  be  restored  in  the  same  way.  That  by 

the 
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die  marine  law  of  France^  certain  regulations  must  be     i  rd4. 
complied  witib  before  a  commission  to  cruize  will  be  Ramon  de 
granted;  said  that  these  regulations  were  not  obserA-^ed  ^^^^^"^ 
in  this  instance.  That  as  Hervieux  had  no  commis-  Jl^c^?" 
aion,  he  could  have  no  rig^t,  and  could  transfer  none  ^^  ^^  *^ 
to  the  captain  of  the  Sam-pareUhk   That  as  no  ju$ 
past'&mimi  could  apply  to  the  ve9sely  after  condemna- 
tion, neither  could  it  renew  the  efficacy  of  the  commis- 
sion. That,  even  if  the  ori^nal  commission  could  have 
survived,  it  must  inure  to  the  original  possessor,  aad 
not  to  Hervieux.  MaUoy  (pages  9,  41)  was  quoted  to 
shew  a  distinction  between  prizes  made  by  public 
ships  of  war,  and  such  as  are  made  by  privateers,  and 
letters  €»f  marque;  which  last,  if  brou^t  into  a  neutral 
port,  before  condemnation,  must  be  given  up.  And  it 
was  added  that,  by  more  modem  authorities,  even 
public  ships  of  war  were  subject  to  the  same  law. 
That  though  the  17th  article  of  the  treaty  between  the 
United  Skates  and  France  allows  a  temporary  asylum, 
yet  as  no  condemnation  has  taken  place,  and  the  pro- 
perty been  sold  here,  the  original  owners  may  reco- 
ver it. 

The  claimants,  in  support  of  their  plea  to  the  juris* 
diction,  rely  on  the  17th  article  abovementioned,  as 
conclusive.  They  admit  that  by  the  general  law  of  na- 
tions, property  captured  and  brought  into  neutral  ports 
may  be  delivered  to  the  original  owner;  but  they  con- 
tend that  the  treaty  alone  must  decide  this  case.  That 
this  treaty  is  the  supreme  law  of  the  land,  and  takes 
away  all  jurisdiction  from  this  court. 

It  was  also  conceded  that  the  court  could  grant  re- 
dress in  the  following  circumstances. 

Ist.  Where  American  citizens  capture  the  property 
of  a  nation,  as  tlie  Dutc)i,  with  whom  we  have  a  treaty 
to  the  contrary.  Such  was  the  case  of  Talbot  and  Jan- 
sen. 

2d  Where  Fcench  'citizens  capture  American  pro« 

perty, 
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ir»k    ps^f  Md  bring  the  same  infra  prasiAa  oC  the  courts 
Kamonde     of  the  Umttd  Stattfs, 
8«Uf»roado       ^^^  WhcFC  the  Capture  is  mad^  within  neutral  li* 

T%  del  Cami.  HlUS. 

""^  "^^  ^  4tb.  Where  the  capturing  vessel  has  been  equipped 

in  our  ports^  contnuy  to  the  rights  and  duties  of  neu- 
trality. 

It  is  contended^  however,  that  the  present  case  does 
not  come  within  either  of  these  classes*  That  the  citi* 
zens  of  France  may  rightfully  capture  the  vessels  q£ 
her  enemies,  with  or  without  a  commission^  so  far  as 
concerns  neutrals.  That,  in  this  case,  the  property  ha- 
ving been  sold,  and  passed  into  the  hands  of  a  third 
person,  the  spes  reeuperandi  is  gone.  That  the  repairs 
made  to  the  Minerva  in  our  port  were  lawful,  and  thai 
all  the  powers  at  war  were  privileged  to  the  same  ei^-. 
tenL  That  the  act  of  congress  of  5th  June  1794,  had 
settled  the  limits  of  jurisdiction  in  this  court,  and  that 
they  did  not  comprehend  the  present  case. 

From  this  view  of  the  evidence  and  arguments  it  is 
dear  that  the.  interference  of  this  court  can  only  be 
justified  by  such  equipment  of  the  privateer  in  tlua 
port  as  contravened  the  laws  of  neutrality. 

All  the  cases,  from  Mdioy^  Vattel^  Bynkershoek  and 
others,  relative  to  delivery  up  of  prizes  brought  inta 
neutral  ports  before  condemnation,  are  superseded  by 
our  ti^aty  with  France.  Tliis  has  altered  the  generai^ 
law  of  nations  quoad  the  parties  thereto,  and  all  indC'* 
pendent  nations  have  a  ri^t  to  do  this.  Authorities  to 
support  the  position  are  too  common  to  need  enume* 
ration.  Great  stress  was  laid  on  the  marine  law  oi 
France^  as  containing  indispensable  regulations  with* 
out  due  attention  to  which  no  lawful  prize  could  be 
made.  This  might  have  weight  before  French  tribu- 
nals on  a  question  of  right  between  the  uncommission- 
ed captor  and  his  sovereign;  and  the  lex  loci  might 
well  apply.  All  the  civil  law  writers  admit  that  die 

prize 
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piiise  might  be  made  for  the  benefit  of  the  sovereign;     1794, 
and  it  has  been  dbubted  whether  the  nation  sufiering  lUmoD  de 
by  such  unauthorized  capture  might  punish  the  captor      ^ 
for  piracy,  if  he  should  M  into  their  hands.  But  it^':;7c^ 
never  was  supposed  dnt  a  neutral  nation  could  do  this.  ^^  ^  *^ 

It  must  also  be  conceded  that  a  distinction  was  for* 
merly  taken  between  national  and  private  ships  of  war, 
as  to  the  restitution  of  prizes  brought  into  a  neutral 
port  But  this  diierence  is  no  longer  made;  and  the 
whole  matter  seems  finally  settled  by  modem  deci- 
^ons,  particularly  -by  the  case  in  4th  Dumfiird  and 
EMt^  3A6»  S87,  wfaidh  must  enforce  conviction  where- 
i^vefitisread. 

In  Ae  case  of  Jansen  and  Ta&ot,  the  prize  was  re- 
itored  because  our  treaty  with  Hollund  bad  been  vio- 
lated. No  sudi  thing  as  pretended  now.  This  vessel 
liAft  been  proved  to  have  been  originally  French,  and 
tfiis  court  win  not  inquire  inio  the  circumstances  of 
tier  capture  by  the  British,  and  subsequent  recaptUK 
hy  a  vessel  of  her  own  nation.  She  came  into  our  ports 
armed  and  equipped  for  war;  and  the  akeratioiis  and 
tepaiM  tnAdt  during  her  stay  here  did  not  amount  to 
«&  mfMiigement  of  our  neutral  rights.  The  fixing  of 
Icmr  new  stocks  for  swivels,  and  procuring  two  car- 
riages for  the  guns  in  her  hold  m^ht  have  brought  her 
within  the  act  of  the  Sth  June;  but  die  had  sailed  pre- 
viously to  the  passing  of  that  act.  The  president's  ilK 
itrucdons  permitted  such  alterations  and  additions, 
even  if  doubtful  in  their  nature,  as  regarded  defence  0t 
wv;  and  all  the  belligerents  were  entililed  to  the  same 
^rivil^e* 

Upon  the  whole,  I  conmler  the  17th  article  df  our 
treaty  with  France  as  conclusive  against  dbe  jurisdic- 
tion of  this  court,  and  I  dismias  the  libel  m\Ak  cos^ 

Bray 
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1794.  Brat/  and  others  v.  Ship  Atdlanta. 

nnHIS  is  a  libel  for  wages.  The  ship  was  bound  oa 


If  a  vovage       ■ 

be  inte'rni|it-  a  voyage  to  ^xverpool  and  back;  the  actors  saip- 
the^fauitoT  P^  &^  different  times  in  the  month  df  June  laat,  and 
tile  ^ihaii  re  ''8*^  aiticlcs  with  Captain  fVUsan  to  proceed  on  the 

ceire  wagei  VOyage. 

timTtliey  On  the  4th  July  the  ship  attempted  to  pass  die  bar, 
boai^^he  ^^^  struck,  and  made  so  much  water,  in  consequenoey 
▼easel  in  as  to  be  forced  back  to  Charleston.  This  took  place  oa 
act  of  con.  the  29th  Jtdy;  and  on  the  fid  August ^  captain  Wilsen 
S^u^^of '^*^  the  ship.  On  the  5th  captain  Hazard  todt  con^ 
merchant     mand  of  hcr,  on  which  all  the  men  quitted  her.  and 

aeamenmust  ,  ^    _  ,      ^  - 

be  ttrictiy  Went  on  shore:  some  of  the  crew,  however,  retumei 
^kff  *p!?nd.  ^i^<I  ^^nt  to  work  under  the  new  captain.  The  Qthers^ 
If  the  mari-  amon^  whom  were  several  of  diese  actors,  were  taken 

ner§  suner  ^  -.i,*!  •#.!_  j* 

imprison-     Up  and  Sent  to  jail  under  the  7th  section  of  the  act  of 

{^e'rth"  ^^  congress  for  the  regulation  of  seamen.  They  applied 

tilutt  Mt  ^     to  this  court  for  a  discharge,  suggesting  that  the  ship 

they  shall    was  unfit  for  sca,  and  requested  a  survey.  This  was 

feit  waffes '  Ordered,  and  they  were  directed  to  return  on  board 

S^ciJwe.  and  do  their  duty.  On  the  day  following,  they  went  on 

board  and  carried  the  vessel  up  to  Gadsden^s  wharC 

From  the  Ic^ook  it  appears  that  they  remained  on 

board,  more  or  less,  until  the  24di  of  August^  when 

they  all  left  the  ship,  and  have  not  since  returned. 

It  appears  also  by  the  logbook  that  the  seamen  were 
dissatisfied  at  several  times,  and  though  no  reascm  is 
assigned,  yet  it  appears  from  a  letter  of  the  owners 
that  upon  their  insisting  that  the  vessel  should  go  to 
sea,  the  men  refused  to  proceed  in  her. 

Three  circumstances  have  been  stated  as  material  in 
all  contracts  with  seamen. 

1st.  That  the  vessel  be  sound.  2d.  That  the  captaia 
be  known  to  them,  and  one  on  whom  they  may  de- 
pend 
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peod  for  their  wages.  3d*  That  the  voyage  be  certain    1794. 
and  defined.  uny  et  ai 

It  is  contended  that»  in  this  case,  the  two  first  requi-  shipAuianut 
Mtes  ftil;  that  tiie  seamen  are  no  longer  bound  by 
their  aiticks;  and  that  their  wages  are  due,  That  they 
an  not  wkbin  the  act  of  congreas.  That  a  chai^  of 
ei^tain  b  a  breach  of  the  articles,  and  that  an  equity* 
ble  omatruGtion  should  be  given  to  the  contnu^ts  of 
aeamen.  {HopkiMm,  laS.) 

It  i»  clear  that  diis  vessel  is  not  seaworthy.  A  sur<» 
vey  has  been  made,  and  it  apprars  that  the  ship  vmni 
be  unloaded.  When  these  men  went  on  board  the  se<> 
aaad  time,  the  voyage  ai^>eared  to  be  at  an  end.  The 
crigiiial  cqitain  and  the  mate  had  i]uitted;  all  jthe  pas* 
MDgers  hsKl  removed  their  baggage,  and  come  on 
shore*  This  is  a  state  of  things  not  contempltfed  at 
Ac  signing  of  these  articles,  and  must  be  td^en  into 
eonsaderation  by  every  court  acting  up<m  equitaUe 
prioeiples. 

,  As  to  the  change  of  captain,  I  do  not  think  it  j.ustlr 
Sea  the  seamen  in  leaving  a  ship  after  they  have  signed 
articles  to  proceed  on  a  definite  voyage;  for,  although 
the  contract  is  made  with  the  captain,  yet  it  is  chi^y 
on  the  credit  of  the  vessel  that  they  depend  for  their 
wages*  And  if  the  vessel  be  lost,  it  cannot  be  said  that 
they  would  have  a  claim  on  the  captain  personally. 
The  oaptain  may  di^,  or  be  dismissed  by  the  owners^ 
9fy&t  iSrticl^s  signed;  hut  this  would  by  no  means  dis- 
cWge  the  seaman.  The  vessel,  the  owners,  and  the 
new  Gsptain  would  be  liable  to  their  claim  for  ws^;es, 
and,  as  contracts  are  mutual,  they  are  also  bound.  As 
to  the  certainty  of  voyage^  the  articles  are  sufficiently 
express. 

The  circumstances  of  this  case  are  of  a  peculiar 
kind,  and  the  regulations  of  the  act  of  congress  have 
nnt  been  duly  attended  to.  If,  on  the  first  refusal  of 

G  the 
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1794.  the  men  to  do  their  duty,  (because  the  captam  was 
Bny  et  aL  Changed)  the  directions  of  the  act  had  been  foUowed, 
ShipAuumu.  I  do  not  think  I  could  have  interfered;  but  it  is  a  penal 
law  and  must  be  construed  strictly.  The  act  requires 
the  name  of  eitch  seaman  absenting  himself  to  be  ei^ 
tcred  in  the  logbodc;  this  was  not  done:  agenenlen^ 
try  ^*  that  the  mate  and  all  hands  had  gone  ashore"  is 
all  that  appears.  At  this  period,  the  owners  had  an  op- 
tion of  sending  these  men  to  jail,  under  the  Tthsectioa 
of  the  act;  or  of  resisting  payment  of  their  wages,  un- 
der the  5th.  They  chose  die  former,  and  cannot  have 
both  remedies. 

Gammanj  the  mate,  and  Coley  die  steward,  are  not 
on  the  logbook  at  all.  They,  therefore,  cannot  be  af- 
fected in  any  way  by  the  act.  The  other  parties  to  the 
suit,  after  they  were  taken  from  jail,  continued  in  the 
ship  till  she  returned  to  GadsdenU  wharf.  The  log- 
book specifies  their  working  on  board  from  tiie  13th 
to  the  23d  of  August.  On  the  24th  the  logbook  states 
that  ^^  the  people  were  all  absent j^^  whereas  they  should 
have  been  severally  named. 

It  is  laid  down  in  3d  Bacon^  594,  ^^  that  if  a  con- 
^/  tract  be  made  with  seamen  to  go  a  voyage,  and  they, 
^^  in  order  thereto,  work  in  a  harbour,  and  afterwards 
.  *^  the  voyage  be  interrupted  through  the  owner's  fault, 
^'  (as  if  the  ship  be  arrested  for  debt,*  See*)  the  seamen 
<*  shall  have  their  wages  for  work  done  in  the  harbour*" 
This  seems  applicable  to  the  case  before  me,  for  though 
the  owners  are  not  in  fault,  the  hardship  upon  the  sea- 
men would  be  equal,  if  they  should  lose  what  d^y 
have  earned. 

Upon  the  whole,  I  cannot  decree  a  forfeitttTe  of  wa- 
ges,  because  the  act  of  congress  has  not  been,  compli- 
ed with;  yet  as  there  has  been  much  to  blame  in  the 
ccmduct  of  the  men,  and  as  the  owners  have  been 
sompelled  to  hire  others  in  their  room,  I  shall  not  sad- 
dle 
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fHe  the  btter  with  double  expenses.  I  therefore  ad«     1794> 
judge  aad  deo-ee^  Bmy  et  aL 

T^bat.  Gammon^  the  male,  having  quitted  the  vessel shipAu.«aia. 
«i  the  <ihange  of  captain,  and  thereby  sanctioned,  in 
some  measure,  that  conduct  in  the  rest,  shall  be  satis* 
tied  mlh  one  month's  wages  in  advance,  which  he  re* 
ceived  OB  signing  the  articles. 

Th^  Coicy  the  steward,  who  has  received  ten  dol- 
fars  in  advance,  receive  ten  more,  as  all  to  which  he  is 
entitled. 

That  the  seamen  who  have  been  imprisoned  receive 
their  wages,  as  stipulated  in  the  articles,  from  the 
time  they  respectively  signed  them,  until  the  24th 
August^  when  they  finally  left  the  ship;  deducting, 
however,  any  sums  that  may  have  been  advanced  to 
them,  and  ako  tlmir  pay  from  the  5th  jiugmt  to  the 
ISth,  during  which  time  they  were  not  on  board.  Let 
each  party  pay  hia  own  costs  of  suit. 


Peter  Martins  v.  Edward  Ballard  and  fTURam 

Talbot.  October  1. 

'l  ^HIS  is  a  libel  for.  damages.  The  evidence  is,  in  all  uamaxes 
'^material  pcnnts,  the  same  that,  was  produced  in  the  Mssedinthis 
came  t£.Joosi  Jamen  v.  the  Magdalena  and  these  de- ^^^'j  ^J®"* 
fendants;  except  only  as  to  the  matter  of  damages.  I  pe»onam, 
shall  not,  therefore,  recapitulate  that  evidence;  the  fcnr-  s^on^oft^'tr 
mer  case  having  been  so  recently  decided.  S|lJ!Ii*thr'* 

The  proceedings  are,  now,  in  personam;  but  tl|e  ^*K^  •«*«• 
priikdipks  of  both  cases,  as  relates  to  the  law  of  nations 
and  to  treaties,  are  the  same.  The  plea  to  the  juris- 
diction of  the  court  is  made  as  by  Talbot^  with  this 
diftmce,  tbct,  upon  the  former  occasion,  Ballard 
made  defauiti  and  every  charge  was  of  course  taken, 
as  against  him^  pro  con/esso.    Here  he  has  pleaded, 

and 
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1794#    and  his  advocate  relies  upon  ground  not  taken  in  tke 
Martini    first  casc.  I  shall  consider  the  arguments  by  which  it 
Baiiai^  and  is  coHtcnded  that  a  difference  exists  as  to  the  merits. 

The  former  decree  was  founded  on  the  19th  artide 
of  the  treaty  with  the  United  Netherlands'.  It  is  said 
that  Ballard^s  commission  does  not  come  within  that 
article. 

It  is  also  contended  that  the  schooner  PAmi  de  la  LA- 
herti  is  a  vessel  belonging  to  the  French  republic^  and. 
^  therefore  not  within  the  letter  or  spirit  of  the  19th  ar- 

,  tide  of  the  treaty  with  Iblland  That  any  American 
citizen  may  lawfully  command  a  public  ve^l,  under 
French  authority,  and  may  of  right  examine,  dn  the 
high  seas,  vessels  belonging  to  neutrals  or  to  tte  ene- 
mies of  France.  Mdloy^  1.  3.  12. 

That  captain  Martins,  having  made  resistance  to 
such  examination,  must  abide  by  the  consequences  of 
his  own  imprudence. 

I  have  already  declared  my  opinion  of  the  authority 
under  which  Ballard  acted.  It  runs  thus: 

^^  In  the  name  of  the  French  people.  On  board  the 
"  Tigre,  13th  of  Germinal,  2d  year  of  the  republic,  8cc. 

^^  Peter  John  FanstaUe,  rear  admiral  commanding  a 
'^^  division  of  the  naval  forces  of  the  republic,  stationed' 
^^  on  the  coasts  of  the  United  States  ofAnverica. 

^'  In  consequence  of  the  offer  of  citieen  Sinclair  to 
'^  enter,  voluntarily  and  from  pure  love  of  liberty,  into 
'^  the  service  of  the  French  republic,  and  the  engi^- 
*^  ment  on  his>part  to  conduct  himself  altogether  as  a 
^^  good  French  republican,  I  give  him  an  order  to  take 
**  command  of  the  schooner  ^  PAmi  de  la  Liherti^^  and 
^^to  fulfil  the  commissi<Mi  confided  to  him  by  me." 
(Sighed)  Rear  admiral  Van  stable* 

^'We  Anthony  Loins  FonsportmSy  cpraul  of  the 
^^  French  republic,  charged  with  the  consul's  ofioe  at 
^^  Charlestwiy  certify  to  all  whom  it  m^  concern  tbot. 

"  the 
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**^  citben  John  Sinclair y  having  declared  to  us  his     1794. 
*^  mabtthjr  to  go  to  sea,  requires  us  to  transfer  the  pre-    Martmt 
"sent  oommisi^on  to  iHe  citizen  Edward  Ballard.  Baiimi^aii^ 
^^  We  have  therefin^  transferred  the  said  commission 
'^^  to  Ac  said  Ballard^  to  be  executed  by  him  in  the 
^^  place  of  said  Sinelair.^^ 

^ven  at  the  consul's  office. 

This  commission,  however  legal  for  the  purposes, 
mentioned  in  it»  was  illegal  when  applied  to  others,  so 
different  from  its  tenor;  and  Ballard  was  highly  crimi- 
nal in  so  converting  and  abusing  it. 

What  proof  is  offered  that  this  vessel  belonged  to 
the  French  republic?  The  admiral's  commission  does 
not  describe  her  as  such;  nor  is  she  so  called  in  the 
coowl's  letter  to  the  collector  of  Charleston.  He  says, 
onfy,  that  she  is  ufkder  a  special  commission  of  admi- 
ral Famtablcy  charged  by  him  with  a  secret  expedition. 
That  it  is  indispensable  that  she  should  be  allowed  to 
go  to  sea;  and  that  she  does  not  come  within  the  em- 
bai^.  But  he  does  not  say  she  belongs  to  the  re- 
public 

If  we  examine  the  evidence  of  Mr,  Airs^  we  shall 
find  that  at  the. time  when  she  was  employed  by  ad- 
miral Vamiable  in  the  business  committed  by  him  to 
Sinclair  (which  both  Airs  and  Sasportas  explained  to 
be  unrigging  and  prevention  from  sailing  of  certain 
vesselft  at  NorJhUc)  he  {Airs)  sailed  in  her  from  the 
fleet  to  that  place.  I^ie  was  then,  he  says,  commanded 
by  BttUard^  and  Sinclair  appeared  as  a  passenger  on 
board.  He  says  further:  that  she  was  raised  from  a 
pilottxiat,  and  was  fitted  with  railing  and  stanchions, 
and  a  streak  above  the  wale,  for  guns. 

When  she  arrived  here,  she  came  in  under  Ameri- 
can c<dours:  Wallace  the  boarding  officer,  minuted  her 
as  a  Firginia  piIottx)at,  armed  in  Norfolk.  The  col- 
Jectw  says  Ae  was  entered  as  such,  by  Sinclair;  that 

he 
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1794.  he  alone  managed  all  that  related  to  her  at  the  cns- 
***^'*  tomhouse,  even  after  she  had  been  tra^nsferred  by  the 
M»«^«a*  consul  to  Ballard.  Add  to  thb  Craig^s  evidence,  and 
no  doubt  can  remain  as  to  her  being  private,  not  pub- 
lic property.  Here  is,  indeed,  proof  positive  from  the 
acknowledgment  of  Sinclair  himself,  and  of  Talbot^ 
that  she  was  owned  in  part  by  Sinclair^  whose  part^ 
nersfdp  with  the  French  republic  is  too  ridiculous  to 
be  credited.  All  reliance  upon  the  ground  of  her  being 
a  public  vessel  of  that  government  must  fail. 

As  therefore  Talboty  under  the  treaty  with  Holland^ 
was  not  at  liberty  to  capture  Dutch  property;  as  Bal* 
tardus  was  a  private  vessel,  and  himself  incapable  of 
making  lawful  capture,  for  want  of  a  lawful  commis* 
sion;  I  can  do  no  otherwise  in  this  case  than  I  did  in 
that  of  Joost  Jansen  against  the  Magdalena.  I  must 
sustain  the  jurisdiction  of  this  court,  and  declare  the 
proceedings  of  both  thiese  defendants  to  be  wholly 
illegal. 

It  remains  to  inquire  whether  the  court  has  any,  and 
what,  further  jurisdiction  in  cases  of  this  nature. 

The  9th  section  of  the  judiciary  law  of  ccHigress. 
vests  this  court  with  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction; 
This  necessarily  includes  all  matters  arising  on  die 
high  seas,  of  a  civil  nature;  all  contracts,  torts  and  tres« 
passes;  and,  by  the  law  of  nations,  is  extended  to  all 
civil  contests  between  our  own  citizens,  and  b^ween 
foreigners^  as  to  the  right  of  property  which  has  been 
illegally  and  piratically  taken  on  the  high  seas.  Such 
property,  may  if  retained,  and  brought  within  the  ju- 
risdiction of  the  court,  be  restored:  and  equivalent  da- 
mages may  be  given,  if  it  has  been  disposed  of.  The 
court  may  proceed  civiliter^  even  where  it  is,  express- 
ly, without  criminal  jurisdiction. 

In  Le  Caux  &f  Eden  {Douglas  582)  it  is  shewn,  by 
two  cases,  that  the  court  of  admiralty  in  Mnglandy  sit« 

ting 
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tkig  as  an  instance  court,  restored  property  taken  by     ^^94,, 
{urateSy  who  had  not  been  apprehended.  MartiM 

The  supreme  court  of  the  United  States  havmg,  in  b^uh 
Oiass^s  case,  decided  that  this  court  is  possessed  of  all 
the  powers  of  a  court  of  admiralty,  whether  as  an  in- 
stance or  prize  court,  it  must  be  authcMrized  to  inquire 
into,  and  to  deterniiue  the  quantum  of  dam£^;es  and 
costs  in  all  cases  of  trespass  or  tort* 

The  case  from  Douglas  above  reported  is  supported 
by  that  of  Livingston  v.  M^Kenzie^  in  3d  D.  &  E.  333. 
And  similar  proceedings  have  been  had  formerly  in  this 
court,  as  appears  by  reference  to  its  records.  I  will,  at 
present,  content  myself  with  mentioning  the  case  of 
IFatton  and  Jeamans^  in  August  1748.  There  the  de« 
fendant  was  condemned  to  pay  500/.  for  unlawfully 
capturing  and  entering  the  libellant's  vessel,  and  taking 
therefrom  the  goods,  wares,  and  merchandize  enume- 
rated in  the  libel.  Hopkinson^s  Rep.  137,  is  full  to  th^ 
same  point,  viz.  the  power  this  court  has  to  assess 
damages  in  personam.  I  shall  proceed  to  do  so  in  the 
case  before  me. 

It  is  pretended  by  the  defendants  that  they  boarded 
the  actor's  vessel  {Fortune  der  Zee)  merely  for  the  pur- 
pose of  examining  her.  Why  then  did  they,  in  Ae  first 
instance,  wder  her  to  strike?  and  why,  after  boarding 
her,  and  finding  that  she  was  Dutch  property,  did  they 
not  relinquish  the  prize?  Their  conduct,  on  the  pre- 
ceding day,  in  the  case  of  the  Magdalena  makes  their 
tm/ intentions  too  plain.  But  the  bringing  ofi"  the  cap- 
tain and  crew  of  the  Fortune,  when  they  found  them- 
selves obliged  to  give  up  the  ship,  serves  to  shew  that 
the  folly  of  their  conduct  was  equal  to  the  guilt  of  it:  for 
had  they  been  left,  the  vessel  would  have  proceeded  on 
her  voyage,  and  the  trouble  and  expense  of  this  suit 
would  have  been  spared. 

It  has  been  proved  that  the  sails  and  rigging  were 
iauch  injured;  and  though  this  has  been  attributed  to 

the 
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1794.    the  circumstance  of  the  vessel's  going  into  the  Mavau- 

MurtiMr'  nUy  it  is  neither  probable  that  it  was  so,  nor  was  arty 

isaui^  anil  cvidence  adduced  to  support  the  assertion* 

Taiboc        J  £^  j^y  reference  to  merchants  of  respectabiKty^ 

well  acquainted  with  such  business,  that  the  amount 

of  damages  done  to  the  sails  and  rigging  could  not  be 

less  than  Dollars   500 

The  pay  and  wages  of  a  captain  and  ii 

seamen  to  navigate  her  to  Jiottand  is>  a$ 
least,  300 

I  make  no  allowance  for  demurrage  at  the  Havarma^ 
as  it  appears  that  the  vessel  waited  there  for  the  fleet, 
not  choosing  to  sail  alone. 

From  statements  in  the  libel,  which  are  not  contra* 
dieted,  and  from  information  of  the  witnesses,  I  calctt« 
late  captain  Murtim*  damage,  by  loss  of  clothes,  plate, 
&c.  at  I>ollaTs   750 

His  pay  as  captain,  from  18th  May  to 
18th  December y  (seven  mcmths)  when  he 
may  probably  get  back  to  ffoUand,  a- 
mounts,  at  thirty  dollars  per  month,  to  filO 

His  expeilses  here  for  foiir  noionths,  at 
thirty  dollars  per  mpnth,  120 

Counsel's  fees  150 


Total  amount 


Ddlars    52030 


Of  this  sum  I  decree  to  the  owners  of 
the  ship,  Dollar?    SQO 

To  the  captain,  as  above,  Dollars  1230 

> 

As  both  defendants  were  included,  by  consent  of 
their  counsel,  in  this  decision,  I  adjudge  and  order 
that  each  of  them  pay  one  moiety,  say  ten  hui^dred 
and  fifteen  dollars,  of  the  above  total  amount;  ^nd  that 
they  pay  the  costs  of  suit. 

I  direct  further  that  twelve  hundred  wd  ^^^7  ^^^* 

lars 
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llMTs  be'p«k]  ^  tbe  captaio  of  the  Fwttme  (kr  Zi(f;  vdA    ir944 
^  nenuiimng  eight  ht^dred  deposited  ja  the  branch  '^Mvt^viT^ 
bank  here,  till  applied  for  by  the  ovtrner  or  ownera  of  ^^^  tid 
the  tdiip^  or  their  authorized  agent.  ^^' 


fTiUiam  Herron  v.  Schooner  Peggy.  octobe  21 

IT  iqipears  from  the  articles  and  evidence  produced  i he  entiy  in 
in  this  case,  that  the  actor,  on  die  9th  October  n9^^c<^^^S^ 
shipped  in  this  port,  as  cook  of  this  schooner,  at  ten  ^  ^^  ^^ 
^Uars  per  month.  That  he  performed  the  voyage  out  defective,  as 
and  home,  and  discharged  his  duty  well.  That,  on  the  ^this  i^n"f 
day  after  the  vessel  returned  here,  he  went  ashore;  and  J^jJ"^^^ 
though  he  came  back  within  the  twenty -four  hours  of  p*r«i«i  'or- 
each  day,  yet  he  never  did  any  work  onboardafterwards*  wtges  wm 
On  the  i2d  Octobr  he  quitted  the  vessel  finally,  and^^^^ 
wcat  to  sea  00  another  voyage,  leaving  a  letter  of  at<»  eridence. 
torney  to  receive  his  wages. 

It  dspficBn  that  after  hc^rst  left  the  schopneir|  the 
captain  hired  anothtf  cook  in  hb  room,  who  continued 
on  board  at  a  dcHlar  per  day,  notwithstandiag  this  maik'a 
Rgttiar  appearance  ob  board  daily. 

It  b  eontmded  on  the  part  of  die  owners  that  tlus 
leaving  of  the  vessel  without  permission  amounts  to  a 
forfeitvre  of  all  this  man's  wages;  and  the  5th  clause  of 
the  act  of  eongress  ^  for  die  govenuqent  and  regu^ 
htka  of'  mepchaoiL  seamen''  has  been  relied  upon  !• 
this  dfiK:t.  The  artid^s  also  wtee  produced  to  this 
p6int.  I  an  lio  decide  whether  a  totai  or  portiid  for* 
feiture  cf  wiages  has  been  incuared* 

It  is  port  erf*  the  law  «f  ail  the  aaiitime  powers  diat 
if  a  seaman  be  abBOiit  from  his  thip  liarty-eig^t  hours, 
widiaut  leafre,  he  forfeits  his  wsstfjts^  Congiaess  has 
adcftod  diia  jcguladUoi;  and  iiie  m^  »ep  maatter  con^ 

H  tained 
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1794.    tidned  in  our  law  upon  this  point  is  rd^ve  to  the'^ 
Wm.  Heron  of  evidcuce  by  which  such  misbehaviour  sliall  be 
Schi-.p^y.  proved. 

In  order  to  fix  the  forfeiture,  it  was  formerly  neces- 
sary  to  make  a  protest  before  some  notary  or  other 
officer,  and  that  upon  oath.  The  act  of  congress  de- 
clares, that  in  such  cases  the  officer  having  charge  of 
the  logbook,  shall  make  an  entry  therehi  of  the  name 
of  the  offending  seaman;  and,  if  he  return  within  forty- 
eight  hours,  he  shall  only  forfeit  three  days'  wages,  for 
each  day  of  absence.  But  if  he  absent  himself  for  more 
than  forty-eight  hours,  he  shall  forfeit  the  whole. 

The  mate,  or  officer  having  the  logbook,  is,  by  this 
act,  vested  with  very  extensive  powers.  He  is  not 
sworn  to  the  faithful  discharge  of  this  duty,  and,  if  a 
bad  man,  may  materially  injure  every  incautious  ma* 
Finer;  and  such  is  their  general  character.  The  act  is 
highly  penal  in  other  respects,  particularly  as  it  au- 
thorizes commitment  to  jail  for  leaving  the  vessel  widi- 
out  permission.  I  think,  therefore,  it  should  be  com 
strued  strictly:  it  is  favourable,  indeed,  to  owners  and 
shipping,  but  highly  rigid  as  respects  the  seamen. 

I  will  now  recur  ta  the  evidence  in  this  cause.  We 
find  by  the;  logbook  that  this  schooner  arrived  at  *  our 
wharves  on  Sunday  the  21st  September  at  two  o'clock 
in  the  afternoon.  An  entry  is  made  that  the  cook  went 
ashore  that  day  without  leave  of  any  person  oo  bwtrdm 
No  other  charge  appears  against  him,  nor  any  thing 
else  respecting  him;  no  mention  is  made  of  his  ever 
returning  on  board.  Yet  the  mate  in  his  examination 
declared  that  he  came  on  board  the  next  day,  and  staid 
an  hour  and  a  half;  that  he  was  there  in  liquor;  that  he 
continued  to  come  onboard  daily,andstaidalways  about 
the  same  space  of  time.  Not  only  is  the  logbook  silent 
as  to  this,  but  we  find  almost  daily  mention  that  *^  all 
liands  were  on  board  lading  salt."  Nothing  conclusive 
therefore^  appears  in  the  logbooL  If  at  the  end  of 

forty* 
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forty-eight  hours  from  the  time  he  firbt  absented  him-     \f^* 
self  it  had  been  entered  that  he  had  not  returned,  a  Wm.  Hcitm 
forfeiture  must  have  followed.  As  it  is,  we  should  rather  8«iir.  p«ggr. 
infer  that  he  was  included  in  the  eicpression  ^^  ail  hands 
on  board."   We  must,  therefore,  have  recourse  to 
other  evidence. 

The  mate  proves  that  another  cook  was  hired  in 
the  actor's  place,  but  does  not  ki)ow  by  whom.  The 
captain  is  gone  to  sea,  and  we  lose  the  benefit  of  bis 
testimony. 

.   Mr.  Wyatfa  evidence  must  be  conclusive  as  far  as 
it  goes. 

He  say§  diat  a  few  da3rs  after  the  vessel  arrived,  he 
•was  on  board,  and  the  captain  asked  him  if  he  had  sieen 
the  cook.  He  answo'ed,  that  the  cook  was  on  shore 
with  a  sore  leg.  The  captain  desired  him  to  advise  the 
cook  to  return  on  board,  and  save  the  money  he  had 
earned,  as  he  was  then  paying  a  dollar  a  day  to  a  sub- 
stitute. He  added  some  fbrther  advice  as  to  this  man 
and  a  large  femily  who  would  suffer  by  his  neglect  of 
duty,  as  well  as  waste  of  money  on  shore.  From  this 
it '  would  seem  that  neither  the  captain  nor  the  actor 
entertained  a  thought  of  a  total  forfeiture  at  this  time. 

The  7th  section  of  the  act  allows  the  master  to  have 
his  seamen  sent  to  jail  for  an  ofience  of  this  sort;  but 
he  preferred  hiring  one  in  his  room,  out  of  regard 
both  to  him  and  his  family. 

fFyatt  says  the  man  acquiesced  in  the  captain's 
hiring  a  person  in  his  room;  here,  then,  is  a  tacit 
agreement  between  them,  under  the  impression  of 
which  the  man  seems  to  have  gone  to  sea,  leaving  a 
power  to  receive  his  wages,  subject  to  this  deduction. 
Nettiier  vessel,  owner,  nor  captain  was  injured  by  the 
arrangement,  and  I  see  no  equitable  cause  why  he 
should*  forfeit  what  he  had  so  well  earned  for  twelve 
months  preceding.  As  to  the  remedy  under  the  act,  it 
was  waived  by  the  defective  eittiy  in  the  logbook. 

Nevertheless^ 


"KO  Casts  si^ta^gtd  in  tht 

^^_  Nevettfatess,  I  tfaink  the  conduct  of  thais  man  Uaimfafe, 
^  smA  dant  he  ooght  to  be  mulcted  agroeablj^  to  one  f«ii 


p««sf.of  the  c)a!Me4ibo^ 


^  fifiieen  dftys  previous  to  the  7th  October,  when  the 
vessel  wz%  dtschai^ged;  he  most  therefore  Jose  forty- 
five  days  wages,  that  is,  a  month  and  a  half  at  tea 

Alters, 15 

Hire  of  a  sid^stitiite  &r  fifteen  days^  at 

one  doUnr  per  day*  -  ^  i5 

JDoHafs    SO  _  . 

Let  that  sutn,  then,  be  deducted  from  what  is  due 

t&  hiHijf  and  as  tlie  act  deelaves  diat  where  one  peiMii 

fis  hired  ki  the  room  of  anodier,  damages  shdl  bere- 

^eovered  with  casts^  I  decme  fiutfier  that  Ae  i^tor  fdf 

<)Ak  -costs  ^  dm  suit. 


October  2i.      M^  Grath  V*  Sloop  Catidalero^  and  Henri  Hervieux. 

^^vt^  nnHE  i^laimant  in  iliiscase  hasproduoednoetidmoe, 
and  cargo.  ^  uof  sttemp4)ed  to  controvert  that  6f  the  actor*  The 
Ur^d  and  IdttcT  htts  proved  that  be  is  a  natiTe  and  oitisen  of  ^ 
a*FWh  ***  ignited  States,  and  soleowner  cf  an  American  schooner 
port. was de- called  the  Polly.  That  on. tile  5th  day  efjubfhat  this 

crcftd  bv  the 

admiralty    vessis}  cleaTcd  reguHirly  fitmi  this  port,  with  a  cairgo^ 

^Tis  court' ^^^^^  ^  ^  island  of  jPraaidMcej  having  on  bowti 

giutained  a  }^i  necessary  papers.  That  the  cargo  was  vi^hoUy  neQival, 

sequential  'and  SO  expressed  in  the  clearance,  which  enumemtfil 

damages,    .^lyeisy  article;  and  that  there  was  nodiing  coatraband 

on  board.   That  the  (Pf^/Zy,  commanded  by  .JVarfft 

fTr^ht^  and  having  the  actor  on  board,  passed  idie 

liar  6f  ChartesUfti  on  her  intended  voyage/ in  company 

%i4th  a  privifcte  armed  vessel  of  war  called  tibe  AbrAsn* 

'9ii9i^^^tidattiier.tfae«ttthcrity4tftjdse  Fttach  cepuUte» 

and 
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and<)0iiiiiiM4ed  by  the  okitnant.  That  thejr  proceeded     iy94> 
Itogedier  to  sea  about  nine  leagues,  and  then,  <in  the   MHSrath 
afternoon  of  the  same  day,  die  said  privateer  took  pos-  siood^c«iiA^ 
session  of  the  iV/?y,  took  out  die  owner,  captain  and 
4srefw,j  -except  one  man,  and  carried  the  vessel  to  Port^ 
de^Peix  in  Si.  Doming^y  as  prize.  That  the  olearanoe 
land  odmr  necessary  documents  were  produced,  4Hit 
entirjriy  disregurded. 

Upon  their  arrival  at  Fert-^de-fiMCy  an  eiKambi»iioii 
toc^  phice  in  the  office  of  admiralty,  and  a  decvee  was 
passed  ordering  immediate  reiititution  of  the  vessd  and 
«uch  f>arts  of  the  cargo  as  belonged  to  M^Oraihi  and 
xaale  of  Ae  rest^  (which  idso  belonged  to  Amcncaft 
«M29ens)  witli  a  deposit  <if  thf^  money,  onti  the  owMn 
€hould  prove  their  right  to  the  same. 

It  appears  that  before  redelivery  of  tftie  schnotier  l» 
htr-  owner  «Aie  had  been  run  a^ove  in  a  gale  of  ^vrind, 
«id  i^eeived  so  much  damage  that  die  was  aold  for 
leOO  doHarsi  much  less  ihan  her  previous  vahie.  And, 
Aere  beii^  no  tnaricet  for  the  owneia'  pait  o£  the  car* 
:%o,  he  left  It  in  die  liands  of  the  ca^rs,  and  brings 
.Idas  suit  for  compensation  for  the  loss  he  iias  sustained: 
,  l8t  By  being  earned  to  aiiislantfxirt&iiMead  of  that 
te  wiuclt  he  uras  bound,  and  wfaefc  Urn  cargo  would 
teve  sold  to  great  advantage. 

i2A.  By  the  damage  idometD  bis  vessel,  which  he  was 
laanpdted  to  aeU  at  a  veiy  tow  <ate,  for  want  of  ibnds 
rtotfqpakben 

3^  Bf  ap<diatian  of  all  his  cabin  and  of  her  stwes. 

4th.  'By  being  taken  out  of  liis^own  vessel,  and  con* 
Aned'ilbr  sixteen  days  on  board  the  privateer. 

5th.  By  the  derangement  of  his  afEl]r4»,  having  been 
Sheep  out  of  business  since  jiugu^tis^siL 

The  claim  ifor  damage  is  founded  oti  die^aw  c^na^ 
4ioae,  and  on  the  32d,  2dd,  fl4th,  8Stb,  and  27di  aiti- 
•eks  of^tke  treaty  ivkh  jPrance^ 

The 


GA  Cases  adjudged  in  the 

^79^        The  only  justification  set  up  by  the  claimant  is 
M<Gnth        1st.  His  right,  by  virtue  of  his  commissiofi  to  board 
8iQD^  Canda.  wA  seaTch  all  vessels  at  sea. 

^^  2<L  That  an  adjudication  having  taken  place  iii  the 

court  of  the  power  to  whom  the  captor  belonged,  this 
court  cannot  inquire  into  the  groui^s  of  such<  decree, 
but  must  give  full  &ith  and  credit  to  the  same:  and 
that  if  the  party  has  been  injured  he  must  apjrfy  for 
relief  to  the  executive  power  of  diese  states. 

The  27th  article  of  the  treaty  with  France  reguhites 
the  mode  of  proceeding  of  their  vessels  of  war  sumI  pri- 
vateers, whldb,  in  the  present  instance  was  wh<^y  dis- 
regarded. Hervieux  first  enticed  this  schooner  to  follow 
him  to  sea  by  an  oStr  to  pilot  hef  over  the  bar,  as  she 
had  no  pilot  on  board.  As  soon  as  slie  had  proceeded 
above  a  marine  league  from  the  coast  die  was  pursued 
by  the  privateer,  and  two  shote  fired  at  her;  the  liettte- 
nfflit  then  boarded  her  with  five  others,  all  ^mwifif,  car- 
ried the  captain  and  papers  on  board  the  privateer,  and 
sent  a  prisemaster  and  crew  on  board  the  prize. 
Hervieux,  on  examining  the  papers,  acknowledged 
their -validity,  but  said  that  he  would  carry  the  vessel 
into  a .  French  port  where  provisions  were  wanted, 
rather  than  sufier  her  to  proceed  to  an  EngH^  one* 
This  was  done  without  .^  slightest  pretext,  and  in 
uranton  violation  of  the  treaty;  for  even  if  die  had  had 
contraband  goods  on  board,  more  than  the  captor  could 
have  received  on  board  his  vessel,  the  13th  article 
of  that  treaty  provides  that,  this  being  the  nearest port^ 
the  PoUj/  should  have  been  brought  in  here,  where  a 
a  proper  and  speedy  remedy  would  have  been  afforded. 

As  to  the  right  of  this  court  to  inquire  info  the  ad- 
judication that  took  place  at  Fart-de-'Fcax^  I  am  ready 
to  declare  that  I  should  not  do  so  with  any  view  to 
controvert  such  adjudication;  for  the  sentence  of  an^ 
admiralty  court  duly  ccHistituted  must  receive  full  ere* 
dit  in  fioreign  countries.  But  I  am  called  upcm  to  sup^ 
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/ort  thi^  deoiee.  The  case  from  lord  Raynwnd^  935.  is     ^*'^ 
good  law,  and  it  is  there  said  by  lord  Hok  that  the   M'^nth 
sentence  of  a  civil  law  court  in  a  foreign  realm  should  simp  CMdt^ 
be  executed  m  Englaiid  by  a  court  of  the  same  nature, 
and  proceeding  according  to  the  same  law* 

Had  a  suit  for  damages  been  dismissed  at  Port-de- 
JPaiXf  it  mig^t  have  been  a  question  whether  this  suii 
should  be  sutvned.  But  as  the  iUegaUly  of  the  ^izure 
was  pronounced  there,  as  the  action  is  transitory ,  and 
the  actor  has  chosen  to  seek  fiir  compeimaticm  in  diis 
court,  I  must  say  that  his  suit  is  properly  brou^t.  I 
think  the  libel  relevwit,  and  iuUy  proved,  and  shall, 
therefore,  proceed  to  inquive  into  the  quantum  of  da- 
mages. The  prineifdes  laid  down  in  LecauxsmA  Eden 
{Dfmglas  575)  a^ly  here*  Guided  hf  them,  and  having 
fuUy  inquired  into  the  loss  of  time  and  property,  and 
considered  the  impris<mment  on  board  the  privateer, 
I  adju^^  and  d^ree  that  .the  daimant  pay  to  the  actor 
1984  dollars,  with  costs  of  suit,  ami  that  the  priyatcer 
Kmain  under  attachment  till  the  same  be  paid. 

Loss  on  vessel  •  200 

Loss  of  st<M[e8,        *        •        .     274 

Com,  worth  at  Providenoe,  510 

Detention  of  captain. and  eiew. 
and  cimseqiieiit  1m8       •      -    1000 


Dollars    1984 


=o  ^ 


MGrath 


6ft  Cases  adjudged  in  the 

iy94»         The  only  justification  set  up  by  the  claimant  is 
MHSnth        1st.  His  right,  by  virtue  of  his  commissiofi  to  board 
film  canda-  and  search  all  vessels  at  sea. 

2d.  Thitf  an  adjudication  having  taken  place  ill  the 
court  of  the  power  to  whom  the  captor  belonged,  this 
court  cannot  inquire  into  the  grounds  of  such*  decree^ 
but  must  g^ve  full  faith  and  credit  to  the  same:  and 
that  if  the  party  has  been  injured  he  mutt  apply  for 
relief  to  the  executive  power  of  these  states. 

The  27th  article  of  the  treaty  with  France  reguhitea 
the  mode  of  proceeding  of  their  vessels  of  war  and  pri- 
vateo^i  which,  in  the  present  instance  was  whcily  dis- 
regarded*  Hervieux  fifst  endced  this  schooner  to  f<41o  w 
him  to  sea  by  an  ofer  to  pBot  her  over  Ite  bar,  as  she 
had  no  pilot  on  board  As  soon  as  she  had  proceeded 
above  a  marine  kagve  from  the  coast  she  was  pursued 
by  the  privateer,  and  two  shots  fired  ift  her;  the  lieute- 
nant then  boarded  her  with  five  others,  all  armedj  car- 
ried the  captain  and  papers  on  board  the  privateer^  anA 
sent  a  prizemaster  and  crew  on  board  the  prize. 
HerviettXy  on  e3Lamining  the  papers,  acknowledgped 
their^alidity,  but  said  that  he  would  carry  the  vessel 
into  a  Freiu^  port  where  [M'ovisions  were  wanted, 
rather  than  auflfer  her  to  proceed  to  an  £ngfi^  one. 
This  was  done  without  the  slightest  pretext,  and   in 
wanton  violation  of  the  treaty;  for  even  if  she  had  had 
contraband  goods  on  board,  more  than  the  captor  could 
have  received  on  board  hb  vessel,  the  ISth  article 
of  that  treaty  provides  that,  this  being  the  nearest pori^ 
the  PoUy  should  have  been  brought  in  here,  where  a 
a  proper  and  speedy  remedy  would  have  been  aflR>rded« 

As  to  the  right  of  this  court  to  inquire  info  the  ad- 
judication that  took  place  at  Part-de-Paix^  I  am  ready 
to  declare  that  I  should  not  do  so  with  any  vievir  to 
controvert  such  adjudication;  .for  the  sentence  of  ua 
admiralty  court  duly  constituted  must  receive,  full  cre« 
dit  in  fweign  countries.  But  I  am  called  upon  to  sup- 

port^ 


M  Cuettkgki^ffdimtkt 


ir94.  MGrath  v.  CandaUro. 

MOV.  lOtn. 


Admiralty    /^^  ^  «mbMt]ii€sit  iliif  a  motiDit  IMS  made  Am  the 
.jJISJ^di^^  ^^  above  decree  iiifg;hl  be  letietivd,  and  tiie  pto- 
^P|^^  peftjr  attached  ki  thifr  cause  to  mumec  daMoges  tft^;^ 
ment  in  ixm,  bcdidcnarged* 
Mo^to       Jti^  Bm-^-KkKif  liiia  motien  itHD  yoinu  mim 

review  a  dc-f^,.^ligCU8Sidn- 

cree  mutt  •■«»•• 

£ui  after         1st.  Whether  ihtfcem-tliasjurigcfiMitioiitopi^ 

i^^°d;''i33i'  by  attachment,  for  l»rt& 

i^^^'    2d.  Whether,  «ve»  if  they  liMe  not^  excqidoaa  ttf 

jurisdiction  the  jiirisdictiDtt  arenot tkmr  tM^laie. 

^n  taken      By  the  9th  sectkm  of  ifte  judietary  act  tbte  coysrt  tai 

d^cm  pL-  ^x^)»siv«  original  cogtiisaiiee  of  att  civil  caiisea  a€  ad« 

ed.  Other,  ffiimky,  ai^  tdaiiiime  jurisdiction. 

m  appetf       At  coffimon  IaW|  an  adicm  will  lie  lor  aeicing,  atap^i 

of  the  i^f  ^  ping  or  taking  a  ship  upon  the  high  sea.  {Le  Caum  aad 

cord,  or  if    Edtn.) 

b^^dua>ver.     Our  State  coiiftiB  might,  thei«fove,  have  eiccMiaed 
^  such  jurisdiction;  but  the  act  of  congneas  veats  it  ex- 

clusively in  this  court,  in^  the  first  inatafiee*  If,  then, 
the  present  motion  suoceeds,  there  would  be  a  ri^t 
without  a  remedy,  h  is  not  denied  that  attachment 
will  lie  in  matters  of  debt  or  contract.  Why  not  in 
cases  of  tortf  If  an  alien  sue  here  for  a  tort  under  the 
law  of  nations  or  a  treaty  of  the  United  States^  against 
a  citizen  of  the  United  States^  the  suit  will  be  sustain- 
ed. I%all  it  be  otherwise,  where  the  alien  is  the  <^- 
fender,  and  one  of  our  citizens  the  party  comjdainii^? 
The  object  of  the  attachment  is  to  secure  redress  out 
of  the  property  of  the  party,  when  you  cannot  get  at 
his  person.  If  he  comes  in  time,  and  gives  security, 
his  property  may  be  discharged. 

In  short,  I  can  see  no  reason  for  granting  what  is 
sought  by  this  motion,  and  many  for  refusing  it.  Even 
if  it  were  a  new  question,  I  should  thinlc  it  one  of  the 
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•cases  m  which  a  good  judge  would  choose  "  ampRare     i  f^^ 
Jurisdi€tianem»^^  M^Gmth 

'  The  second  point  is,  whether  after  decree,  and  writ  Cwdaicw: 
of  error  lodged,  this  applicati(Mi  is  not  too  late.  I  think 
it  is. .  The  parties  themselves  proposed  to  lodge  this  > 
money  as  security,  subject  to  the  order  of  the  court. 
At  any  rate  it  would  have  been  liable,  after  the  decree 
iiad  passed.  Even  under  the  dd  practice  of  stipula^ 
tion,  body  and  goods  were  included.  And  if  Hervieux 
were  in  custody  oaa^iasto  fulfil  the  decree,  he  could 
have  derived  no  benefit  under  the  state  law  of  insol- 
vency, by- which^oft#  are  excepted. 

It  is  laid  down  in  Vvner^s  Ah.  tit.  Chancery,  Z.  Ca. 
1€,  that  ^  forgetfulqess  or  negligence  of  parties  is  no 
foundatiQn  for  a  bill  of  review.'^  .     . 

*'  Matters  which  might  have  beea  put  in  issue  in    .' 
'*  tike  original  cause,  shall  never  be  examined  on  bill 
**  of  review* 

''  Bill  of  review  is  allowed  only  cm  errors  apparent 
^y  upon  the  fiice  of  the.  recovd,  or  on  new  matter  dis^ 
<<  covered  since  the  decree."  Gnlb.  JSg^  Rep.  184. 


Reid 


4Q  Caie$  a^udgei  in  ih^' 


15^^-  Reid  y.  Ship  Fere. 

January  23.  * 

French  pri-  A  LL  the  £sict9  in  this  case  were  admitted.  The 
thehTiniy  to  XlL.  libel  ^ates  that  the  slup  Vere^  bdongi^  to 
M^^"^e  B<^^  subjects,,  was  employed  bj  that  government  in 
ship  ID  which  ooaveyii^  a  number  of  French  ^isoaers  from  Jamm* 
an?biroiirhtfao  to  England.  Havii^^  on  the  vograge,  parted  from 
p^rt.'The  ^^  convoy,  the  prisoners  took  the  command  of  the 
court  hM  not  i^essd  from  the  captain,  and  carried  her  into  the  port 

power  toor-^^^  ...  •  « 

der  restttn-  of  GAMTgetcwu^  m  this  State,  where  she  was  nm  on 

b^llhe  i^of  ^l^^^i^  P^^  ^  ^^  stores  and  other  articles  were  land- 
nationt»oir  ed,  and  are  now  uoder  tfac  care  of  the  collector  of  that 

contittently  -r^       •       •        .  .      ,   *•  ^  •  « 

with  the  port.  Restitution  is  requured  from  this  court,  under 
KIS;    the  law  of  nations. 

!L^F^  The  French  captors  plead  in  barthat  they  had  a 
'  right  to  make  this  capture,  and  rely  not  only  upcm  the 
kw  of  natiao8i»  bot  also  upon  the  treaty  between  us  and 
Frmnce.  It  was  contended  for  the  actor  that  the  seiz- 
ure was  made  without  any  commission;  and  that  the 
vessel,  having  been  brou^t  into  a  neutral  port,  must 
be^restored,  though  she  might  have  been  claimed  by 
the  sovereign  power,  if  carried  infra  prasuka  of  France* 
To  this  point  have  been  cited  Fat.  S,  46.  and  Mallotfj 
9  and  10.  But  these  authorities  do  not  appear  to  me 
'  applicable  here. 

For  the  claimants  it  was  insisted,  that  as  there  has 
been  no  breach  qf  our  neutrality,  this  court  cannot  in- 
terfere.  That  either  party  may,  in  a  like  situation,  en- 
ter our  ports,  and  that  the  treaty  with  France  even 
permits  this  to  the  British,  for  a  short  time. 

That  the  right  of  ciqjture  not  beii^  denied,  an  asy- 
lum must  be  granted  to  their  captors,  who  are  in  tran- 
situ to  the  praw&um  of  their  own  country,  and  have  a 
right  to  depart  unmolested* 
I  have  considered  this  case  with  attention.  The  law 

of 
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5f  natfonii  apop  the  point  is  clearly  expressed  in  Fkt^     ^f^^^ 
S.  14.  a08.  And  the  17th  article  of  the  treaty  with      R«m 
F^ranci'  seems  to  have^been'vgrounded  oil  the  princi{^  sup  vere. 
there  laid  down;  for  ic  goes  the  full  length  of  it. 

By  diat  artkle,  eren  Brithh  captors  thus  circum- 
atanced,  wouid  have  been  protected  against  any  inter- 
fefenoe  of  this  court,  furtlier  than  an  injunction  to 
wiliidraw  fipom  our  harbours.  Surely,  then,  the  treaty 
wkh  Fr^Bmee  cannot  operate  so  as  to  put  these  citizens 
of  France  in  a  worse  aituation  than  their  enemies. 
Upon  the  whole,  I  am  of  opinion,  that  the  plea  to  the 
jurisdiction'  must  be  sustained.  But  I  shall  dismiss  the 
Sbel  without  costs,  as  the  actor  might  reasonaUy  think 
hintoelf  bound  to  apply  to  this  court  hi  the  first  in- 
sumce*  Let  each  party  pay  his  own  costs  and  ex- 
penses. 


TVifliamson  v.  Brig  Betsy ^  and  /.  P.  Sarjeant. 

THE  actor  was  master  of  this  brig,  belonging  to   rhepriva- 
British  subjects.  On  the  asd  of  Mvember  17M|  ^l^'Stid*" 
she  was  captured  on  the  high  seas  by  the  defendant,  out  here, 
who  commanded  a  privateer  called  the  Fart^de^PoKt.  Sk»ned?y^' 
The  libel  states  that  this  prirateer  was  armed  9SiA^^^^^^ 
equipped  for  war,  wholly  or  in  part,  in  this  port;  dnd  ^^ong  thoM 
tbtt  Sarjeaxt  is  a  citiaen  of  the  UhiPed  States^  or  Bri-  S^hrpreu- 
tbh  subject;  and^  therefore,  could  not  be  legally  com-  unlt^^^ 
missioDed,  as  a  French  citizen,  to  t^e  prizes.  That  ^^^^  ^^ 
Ihis  brig  having  been  brought  into  the  neutral  port  tied  in  North 
where  the  armed  vessel  was  unlawfully  fitted  Ottt»  ^'j^^sb^'''^ 
ought  to  be  r^tored  to  the  original  owners.  ^^a^s''  d 

The  {rfea  to  the  jurisdiction  sets  forth  that  the  pri-  out  for  war 
vateer  is  owned  by   Sarjeant  and   Ohnstead^  both  ||^A,  imd  by 
French  citizens.  That  the  crew  are  also  French  citi-  *  ^'""J^^^^ 
49eiis>  or,  at  least,  shipped  as  such.  That  theil-  vessel  is  This  is  no 

^  ,  branch  of 

a  rrencnncitrauty. 
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iy95>  a  French  bottom,  equipped  at  Fart-de'Pakc^  aiid  ntfr 
wiiBamion  |n  any  port  of  the  United  States^  and  that  she  was  duly 
Bi|i  Bvuor-  Gora/lmis^oned  by  general  Laveaux  on  the  23d  August 
1794.  That  she  arrived  here  in  September ^  and  sailed 
in  Nmen^ber  following,  with  no  ^additional  equipment 
whatsoever.  That  no  American  citizen  entered  on 
board  during  her  stay,  though  several  British  seametf 
did.  The  capture  is  admitted^  far  without  the  jurisdic^^ 
tion  of  the  United  Staies^  and  the  17th  article  of  the 
treaty  with  Frame  is  relied  on  in  support  of  the  plea* 

It  appeared  in  evidence  that  thia  vessel  was  ibraiterly 
American,  that  she  fitted  and  armed  in  this  port  in 
1793,  and  was  commissioned  by  Genet.  That  sdie  was 
in  the  number  of  those  proscribed  by  the  president  of 
die  United  States;  and  that  in  consequence  of  sui:h 
proscription,  ^e  was  stripped  and  dismantled  in  fFiL 
mington  (N*  C.)  and  lay  there  a  considerable  time  in 
that  condition.  Her  American  register  was  given  up, 
and  the  bond  for  the  same  cancelled  at  his  office. 

It  appeared  that,  some  time  afterwards,  this  vessel 
arrived  here  from  North  Carolina  with  a  clearance  and 
manifest,  as  the  Dolphin^  and  a  bill  of  sale  to  one  CH6* 
son  J  of  the  island  of  St.  Bartholomew.  That  she  clear, 
ed  and  sailed  from  hence  on  5th  August  last,  as  a  fo- 
reign vessel,  at  which  time,  as  well  as  on  her  anivid 
from  JYorth  CaroUnoy  she  was  unarmed,  and  in  no  man-  ' 
ner  equipped  for  war» 

Upon  this  evidence  I  am  of  opinion,  that  althoi^ 
the  original  fitting  out  here  as  the  Vainqueurde  ha  Bos* 
tile^  under  Genefs  commission,  was  contrary  to  neu« 
trality,  and  all  acts  done  by  the  vessel,  illegal  and 
within  the  jurisdiction  of  this  court,  yet  that  the  sub- 
sequent dismantling,  change  of  property,  and  cancdi* 
ling  of  her  register,  occauon  a  total  difierence;  and 
that  her  subsequent  proceedings  cannot  be  questioned 
here.  Let  the  libel  b^  dismissed  with  costs. 
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British  Consul  v.  Ship  Mermaid.  1795* 

^  April  3d. 


THIS  is  a  cause  of  considerable  impiortance,  in  The  17th  ar. 
the  course  of  which  various  and  contradictory  JJ.'^'V*^^^ 
testimony  has  been  adduced*  If  this  court  h^d  been  France  pro. 
vested  with  the  final  ded^iion  of  the  case,  I.  should nriTateertiii 
have  rejected  much  of  the  evidence;  but  as  both  par-  ^^^^H^^ 
ties  intimated  an  intention  to  appeal*  I  chose  rather  in^  00/.  ^ 
not  to  mterrupt  the  proceedings.  auch  pri?a. 

•The  libel  charges  three  grounds  of  restitution  of  the  ^^^. 
taptured  property.  "»"y  ^«" 

.    1st.  That  the  privateer  General  LaveauXf  by  which  bottoms;  if 
the  Mermaid  was  taken,  was  an  American  vessel  atQ||„t1orwtfr 
the  time  of  her  sailing  from '  this  port.  Freilch  port 

.    2d.  That  she  was  fitted  for  war  here.  and  the  com- 

Sd  That  the  .greatest  part  of  the  crew  was  shipped  ™uUriyob' 
here.  and  conasted  of  citizens  of  the  United  States.    ^1^^^^ . 

'  ^  ^  French  €9tt- 

.  These' charges  are  positively  denied  by  the  answer,««»*- 
on.the.oaths  of  Sasportas  and  GaUlard^  two  of  the  de% 
Sendants,  who  are  expressly  interrogated  in  the  libel 
to  these  points.  And  it  was  contended  that  in  such 
case  the  oath  of  the  defendant  must  be  conclusive^  un* 
leas  contradicted  by  two  witnesses,  or  by  one  witnesis 
tvith  the  cOTToboration  of  probable  circumstances. 

The  law  certainly  gives  little  weight  to  a  m^n's.own 
oath  in  his  own  cause^  if  it  be  not  supported  by  cir- 
cumstances; and  yet  if  there  be  but  one  witness  to 
contradict  the  answer,  the  court  will  direct  a  tirial  at 
law  to  try  the  credibility  of  that  witness.  But  where  the 
aiiswer  is  contradicted  by  two  witnesses,  they  are  suf- 
ficient to  do  it  away.  Gilb.  Lauf  qf  Ev*  133,  134U 
1  Finer,  161.  Pr.  Chan.  19.  3  CL  Ca.  123. 
.  On  the, first  point,  or  ownership  of  the  privateer,  no 
proof  has  b^n  adduced  against  the  answer;  but 

a|[rea$ 
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I7d5.    a  great  variety  of  ciFcumstantialand presumptivcvproof 
BritbhconBaiis  offered,  which  has  been  comiuaitedl  on.  with  much 
ship'^Mttu  ingenuity. 
™"*^-         On  tbe  other  hand,  the  answer  is  supported  in  this 
point  by  the  evidence  of  the  coUector,  who  proved  a 
change  of  property  by  his  delivery  up  of  the  boiid,«and 
'    ehncelling  the  register,  ia  consequence  of  sale  to  a  fo- 
reigner. This  is  primd  fucie  legal  evidence;  for  no 
vessel,  after  this  proceeding  can  become  again  Ameri- 
can. The  bill  of  sale  is  also  good  evidence  to  this  pointf 
unless  set  aside  by  direct  proofs  which  is  not  prochiced^ 
I  am,  therefore,  of  opinion  that  this  brig,  though  for- 
merly owned  by  an  American  citizen,  was  sold,  and 
had  changed  her  American,  character,  before  she  kft 
this  port. 

The  second  ground  of  the  libel  is,  that  she  was  fitted, 
for  war  in  Charleston. 

From  the  evidence,  as  well  as  fronfthe  acknowledg- 
ment of  the  party,  there  cannot  be  a  doubt  that  this 
vessel  underwent  a  material  alteration  previously  to 
die  change  of  ownership.  Her  quarter  deck  was  taken 
away,  all  decayed  timbers  and  planks  repaired,  her 
ports  opened,  and  other  work  done.  By  whom,  then, 
at  what  time,  and  with  what  intent  these  alterations 
were  made,  and  under  what  penalty,  are  all  nurtenal 
questions,  upon  the  determination  of  which  the  cause 
must  turn. 

It  appears  by  the  shipcarpenter's  book  that  the  re. 
pairs  of  this  vessel  were  begun  on  the  14th  May^  that 
all  the  alterations  to  her  hull  were  made  prior  to  the 
23d  JUncy  and  that  every  thing  was  done  by  order  of 
Sasportasy  who  alone  is  charged  with  the  same  in  the 
shipcarpenter's  books. 

Whether  the  old  ports  only,  imd  no  new  ones,  were 
opened,  is  made  doubtful  by  the  contrariety  of  evi- 
dence; but  upon  careful  investigation  of  it,  it  ap^peara 
that  the  vessel,  having  been  originally  built  for  a  pri- 
,  vateer, 


« 
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vateer,  had  ports  fore  and  aft,  most  of  which  had  been     179S. 
nailed  up  aiid  caulked  in.   And  though  the  seams  BntiihConadi 
might  be  discovered  on  the  outside  of  the  vessel,  yet^  SHp  Mer- 
in  the  inside,  the  lining  concealed  the  old  ports,  and 
Aey  could  not  be  seen  till  that  was  ripped  off.  They 
of  course,  became  visible,  as  soon  as  the  quarter  deck, 
cabin,  and  steerage  were  taken  away;  which,  I  have  no 
hesitation  in  saying,  might  legally  be  d<Hie. 

The  laws  of  neutrality  and  nations  in  no  instance,, 
that  I  know  of,  interdict  neutral  vessels  from  going  to 
sea  armed  and  fitted  for  defensive  war.  All  American 
Indtamen  an^  aitned,  and  it  is  necessary  they  should 
be  so. 

.  But  it  appears  from  the  pleadings,  both  answer  and 
ire[4ication,  that  this  vessel  was  put  into  the  hands  of 
Ae  carpenters,  that  she  might  be  prepared  for  a 
cruize,  in  case  of  war  between  the  United  States  and 
irreat  Britain.  When  the  wisdom  of  congress  sub- 
stituted an  embargo  for  a  declaration  of  hostilities, 
preparations  of  this  sort  might  have  been  seen  in  every 
state  of  the  union.  No  vessel  could  go  to  a  foreign 
port,  and  they  were,  therefore,  equipped  for  war  at 
home,  as  their  owners  thought  fit;  nor  wiU  it  be  con- 
tended that  this  Was  illegal. 

From  the  instructions  and  circular  letter  to  the  dif- 
ttrtnt  collectors  it  was  clear  that  the  vessels  of  the  bel- 
ligerent powers  alone  were  comprehended  in  the  re- 
strictions. Even  they  might  arm  for  defence;  and  if, 
as  respected  French  vessels,  it  should  appear  doubtftd 
iriiether  their  equipment  was  applicable  to  war  or  com- 
merce, such  equipment  was  declared  lawful.  I  have 
before  had  occasion  to  observe  that  though  these  in- 
structions were  not  binding  on  the  court,  they  were, 
nevertheless,  entitled  to  attention  as  expressive  of  the 
Krishes  of  Ae  govenunent  founded  upon  the  law  of 
natioiis. 

Having  declared  my  opinion  that  iJie  original  fitting 

out 


72  Cases  adjui^ed  in  the  '    "'■ 

1795.    out  of  tliis  vessel  was  legal,  I  will  consiHer  the  opera- 
BritishConsui  tion  of  the  acts  of  congress  of  22d  May  and  5th  June, 
awp^Mer-  so  far  as  they  apply  to  this  case.  "^ 

While*  this  vessel  was  American,  and  armed  otilf 
for  defence,  the  act  of  5th  June  did  not  reach  her;  and 
the  act  of  22d  Mai/,  passed  to  prohibit  the  exportation 
of  warlike  stores,  excepts  such  articles  as  may  consti- 
tute the  equipment  of  any  vessel,  foreign  or  native. 
When  the  act  of  June  was  promulgated  here^  the  re- 
pairs of  this  vessel  were  complete,  and  her  ports  open. 
After  sale  to  Ladevize,  she  took  on  board  guns;  but 
then  the  collector  interfered,  ordered  her  guns  to  be 
landed,  and  her  ports  to  be  closed;  which,  according 
to  the  report  of  officers,  sworn  to  the  discharge  of  their 
duty,  was  done.  She  was  searched  from  stem  to  stem, 
above  and  below,  and  no  warlike  instruments  of  any 
kind  was  found.  What  more  could  be  done  or  re- 
quired? Was  the  American  owner  to  have  his  property 
laid  up,  and  rendered  useless,  because  he  had  been  pre* 
pairing  for  war  at  a  time  when  it  was  nott>nly  lawful, 
but  laudable? 

'  An  attempt  was  made  to  prove  that  she  had  guns  in 
her  hold  when  she  passed  the  bar;  but  this  rested  upon 
hearsay  evidence,  not  upon  oath,  and  merits  no  atten- 
tion; especially  when  opposed  to  the  oaths  of  two  of 
the  defendants. 

The  third  ground  of  the  libel  is  that  the  crew,  or  the 
greater  part  of  it,  consisted  of  citizens  of  the  United 
States,  shipped  in  this  port.  The  oaths  of  the  defend- 
ants  deny  this.  They  swear  that  she  had  on  board 
twenty  three  Frenchmen,  including  four  officers,  to- 
gether with  seventeen  French  soldiers  and  five  officers 
belonging  to  French  regiments  at  Port-de-Paix;  and 
no  other  persons. 

The  pilot,  who  carried  her  over  the  bar,  says  her 
crew  consisted  of  about  forty,  all  outiandishf  and  only 
one  able  to  speak  English. 

The 
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The  captain  of  the  prijze  giv^s  4  similar  teatimoay*     ty9ff» 
No  pnM)f  beitig  adduced  to  support  thb  part  of  the  Bntwb  ^oo«ft 
libel  it  mu6t  be  wholly  laid  aside.  siOp  M«r* 

As  it  is  clear  frcun  all  the  circumstances  that  thiapri- 
i^ateer  has  not  infringed  any  neutral  right  of  the  United 
States^  die  is  protected  by  the  i7th  aiticJe  of  our 
itreaty  with  Franecj  in  conlbrmity  to  which  her  com- 
mission  has  been  exhihked,  and  appears  regular  and 
icgsU-  The  prize  was  taken  fia^r  beyond  our  jurisdic; 
.tional  Hoiits;  and  I  feel  no  difficulty  in  deei»eaog  ihat 
•the  libel  be  dismissed  with  c^ts* 


British  Consul  v  Schooner  Nancy  et  aL  ^   j| 


npHE  schooner  Nancy ^  belonging  to  British  sub-  A'«  augmen. 
^    jectS)  was  captuned  on  the  12tb  January  1795,  h^  foKe"in  otn* 
•jtfae. schooner  FanspertiuSy  Brown^  commanden  .^ci^qf 

On  ,pf|ea  to  die  junsdictiony  it  appeared  that  the  neutraiHy, 

^  .  .if         ^  r  •   » .     ^     x^       .     and  of  the 

jFonapertms  arrayed  hereirom  Jacquemel  m  Et.  i)to3j^  uw  of  na- 
iff>  witji  a  cargo  of  coffee  in  bulk,  which  was  regularly ^^^ifned^ 
-entered  at  the  customhouse.  She  was  then  fitted  as.a^;%^*^^'  ^^^ 

1  1  J    t     J         1        .    1  Vill  occasion 

pnvateer,  but  not  armed,  and  had  only  eight  or  .ten  a  restitution 
•nen  on  faoanL  Some  alterations  were  made  to  her  inlf  b^^ught^ 
>lhis>poist,  but  there  was  a  contraries  in  the  ^vidtnce  j^^l^J?.^^ 
^as'to  their  applicE^bHity  to  purposes  of  war.  Some  time 
^aftor  iier  arrival  in  port,  the  collector  was  asked  for 
lias  pemussion  lx>  arnpi)  which  was,  t>f  course,  refused^ 
.  asid  addiitional  vig^knceexcited^  When  she  was  upon 
:Ae/pciintof  isailing,  thef  renoh  consul  applied  by  letter 
to  the  governor  for  leave  that  she  might  depart  as  a 
^tommnmaned  vesseL  It  was  proved  that  she  had  in- 
creased her  force  •  of  men  from  eight  or  ten  to  more 
:  tium  thirty,  among  whom  were  some  American  <;iti- 
sien3*  She  siul^  ftom  hence  on  the  7th.of  0^;<>d^, 

K  chased 
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t79S*     chased  the  Nancy  on  the  9th,  and  captured  her  on  Ihc 

Btfhish  eoDsni  iQth,  at  thc  distance  of  nearly  100  leagues  from  the  bar 

Sohr.  Naftoy.  of  Charleston;  at  which  time  she  had  both  cannon  and 

swivels  mounted.  As  she  was  unarmed  when  she  came 

in  here  with  her  cargo,  there  was  the  most  violent 

presumption  that  these  guns  were  taken  in  here. 

The  court  was  of  opmion  that  this  was  such  an 
augmentation  of  force  in  our  ports  as  amounted  to  a 
breach  of  our  neutrality  and  of  the  law  of  nations,  and 
to  a  violation  of  the  act  of  congress  of /«ne  1794;  and 
restitution  of  the  prize  and  her  cargo  was  decreed  ac- 
cordingly. 


Sept.  39. 


Bolchos  V.  three  Negro  Slaves,  and  Edward  DarreL 


Neutral  pro-  ^  APTAIN  Bolchos  capturcd  and  brought  into  this 
cncm/s  ship  ^^  port  a  Spanish  prize;  on  board  of  which  were 
b  ^thc  Mth  til^^se  slaves,  formerly  mortgaged  to  Savage^  whose 
article  of  the  3gent,  Darrely  by  virtue  of  Savage^ s  mortgage,  seized 
tw^n  the  u.  and  sold  them.  The  facts  have  been  admitted,  and  I 
liwce*"if   ^"^  called  upon  to  pronounce  on  the  law  arising  there** 

mortgaged    fro^. 

left  4n  the  I  was  at  first  doubtful  whether  this  court  had  juris- 
5ic*mort"*^*^diction,  DarreVs  seizure,  under  the  mortgage,  having 
gagor  who    j^^n^  made  on  land.  But  as  the  original  cause  arose  at 

puts  it  on  ,  " 

board  the     sea,  cvcry  thing  dependent  on  it  is  triable  in  the  admi« 

'ibeiKgerent,  ralty.   Cro.  EL  685.   Yeherton,  135.  Le  Caux  and 

it  is  subject  Eden,  and  other  cases  are  full  to  this  effect.  If,  indeed, 

to  capture*  '  '  ' 

and  the  -.  I  should  refusc  to  take  cognizance  of  the  cause,  tliere 
^ouf  re- 'would  be  a  failure  of  justice,  for  the  court  of  common 
medy.         i^yf  Qf  ^Y^^  3^1^  ^^is  already  dismissed  the  cause  as  be» 

longing  to  my  jurisdiction  in  the  admiralty. 

Besides^  as  the  9th  section  of  the  judiciary  act  of 
congress  gives  thi$  court  concurrent  jurisdiction  with 

the 
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the  state  courts  and  circuit  cpurt  of  the  United  States    tT9S* 
where  an  atien  sues  for  a  tarty  in  violation  of  the  law  of    Boioho« 
nations,  or  a  treaty  of  the  United  States^  I  dismiss  all  e.  DamiL 
doubt  upon  this  point. 

JBolchos  demands  restitution  of  these  negroes,  by 
virtue  of  the  14th  article  of  our  treaty  with  France. 

The  claimant  contends  that  the  negroes  are  not 
within  that  clause,  as  they  were  not  laden  on  board  the 
prize  by  the  real  owner,  the  mortgagee.  And  that  no 
unauthorized  act  of  the  mortgagor  ought  to  affect  an 
innocent  third  person.  As  to  this  point,  it  is  true  that 
a  mortgage  vests  a  right  in  the  mortgagee  under  per- 
tain conditions,  and  for  certain  purposes.  Yet,  while 
the  property  continues  in  possession  of  the  mortgagor, 
he  may  exercise  the  rights  of  an  owner,  may  maintain 
trespass  or  trover  for  it,  or,  as  in  the  present  case,  may 
hire  it  to  others.  But  the  question  of  property  is  here 
of  little  consequence;  for  the  mortgagor  is  a  Spanish 
subject,  and  the  mortgagee  a  subject  of  Great  Britain. 

It  is  certain  that  the  law  of  nations  would  adjudge 
neutral  property,  thus  circumstanced,  to  be  restored 
to  its  neutral  owner;  but  the  14th  article  of  the  treaty 
with  France  alters  that  law,  by  stipulating  that  the 
property  of  friends  found  on  board  the  vessels  of  an 
enemy  shall  be  forfeited. 

Let  these  negroes,  or  the  money  arising  from  the 
sale,  be  delivered  to  the  libellant.  But  as  there  was 
^lourable  ground  for  the  defendant's  seizing  them  on 
behalf  of  his  principal  the  mortgagee,  let  the  costs  be 
paid  by  each  party  for  himself^  and  the  expenses  of  the 
suit  be  divided. 

Benjamii^ 
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J»«^fct.  Benjafnin  MdoAc  v.  The  Ship  Brothers. 

Equipment   rT^HE  cause  now  before  the  court  is  briefly  this. 

tor  wftr  ma'  '' 


T 


neutral  port     JL  The  schooner  Port'de^Paix,  duly  commissioned 
place  merely  by  general  Laveaux,  and  owned  altogether  by  French- 
te'l^r  ^^^y  captured  on  the  27th  of  January  last  (1795)  on 
in  repairinj?  the  high  seas,  without  the  jurisdictional  limits  of  the 
ft  vcM*ef pre  United  States,  the  ship  Brothers,  belonging  to  a  sub- 
;;S^'y  *™*- ject  of  his  Britannic  majesty.  The  prize,  upon  her  ar- 
rival  in  this  port,  was,  with  her  cargo,  libelled  by  the 
British  consuU  Mr.  Moodie;  who,  among  other  causes, 
alleges  thai  the  privateer  was  originally  fitted  out  in 
the  port  of  Charleston^  or  augmented  in  her  warlike 
force,  contrary  to  the  act  of  congress  and  law  of  neu- 
trality and  nations.  He,  therefore,  claims  restitution  of 
the  captured  vessel. 

The  claimants  on  oath  deny  that  the  privateer  was 
originally  fitted,  armed,  or  manned  within  any  of  the 
ports  of  the  United  States;  or  that  she  received  therein 
any  augmentation  or  addition,  solely  applicable  to  pur« 
poses  of  war.  They  produce  a  copy  of  their  commis- 
sion  from  general  Laveaux,  and  plead  the  17th  article 
of  the  treaty  with  France  in  bar  to  the  interference  of 
this  court  in  this  cause.  Several  exhibits  have  been 
filed  to  she'w  that  the  captured  vessel  and  cargo  are 
British  property;  and  one  exhibit  proves  that  the  pri- 
vateer  was  formerly  an  armed  vessel  in  the  service  of 
the  king  of  Spain^  and  then  mounted  eighteen  guns. 
—That  she  was  captured  by  the  Montagne  French 
privateer  and  brought  as  prize  into  this  port,  from 
whence  she  afterwards  departed  with  fewer  guns  than 
she  had  on  her  coming  in.  After  which  she  was  com- 
missioned and  manned  at  Port-de-Paix. 

It  was  agreed  between  the  parties,  the.pleadings  be- 
ing completed,  that  the  evidence  taken  by  me  in  this 

court 
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oQfiHt  in  Nb0tmber]usXi  m  the  case  of  the  ship  CMrieft  tyg5. 
captured  by  the  same  privateer  and  libelled  here,  Moodia 
should  be  mceived  afr  evidence  in  this  cause  also.         smpim^m 

I  Jiave  already^  by  my  decree  in  the  case  of  the  Gm- 
rier,  declared  my  opinion  of  this  privateer;  but  have 
reconsidered  the  evidence  with  great  care,  Messrs. 
JVallacey  Ubby^  JViUiamSj  Carpenter^  Weymanj  and 
the  collector,  all  agree  that  she  was  a  complete  priva- 
teer when  she  first  arrived  here.  She  had  then  fourteen 
guns  on  her  main  deck,  two  cohoms  forward,  and 
swivels  on  her  quarter  deck.  They  also  agree  that  she 
received  no  augmentation  of  force  here. 

She  had  been  much  injured  in  her  engagement  with 
Im  Aloniagne^  and  was  compelled  to  take  off  her  quar^^ 
ter  deck.  She  then  went  to  sea,  returned  dismasted, 
and  took  a  new  mast.  But  none  of  tlie  witnesses 
saw  any  additional  equipments.  Ingram^  who  worked 
on  her  says,  she  had  her  quarterdeck  taken  down,  her 
waist  repaired,  and  two  ports  cut  therein. 

That  she  was  an  armed  vessel  when  she  arrived,  and 
was^repaired  as  a  privateer. 

The  question  then  is  wholly  as  to  the  cutting  of  two 
new  ports,  when  her  waist  was  repaired.  This  arises 
out  of  Ingram^s  testimony,  which  is  at  variance  with 
that  of  fFiUiamSf  Libbyy  and  Carpenter^  and  positively 
contradicted  by  the  path  of  the  claimants,  who  swear 
that  the  repairs  she  received  in  this  port  were  neces* 
sary  to  her  safety  and  sailing,  but  not  at  all  applicable 
to  war. 

They  say  that  she  actually  went  to  sea  with  fewer 
guns  than  she  had  when  she  arrived  as  prize. 

Admitting  then,  for  the  sake  of  reconciling  Ingrarn^s 
testimony  with  that  of  all  the  other  witnesses,  and  with 
this  oath  of  the  claimants,  that  two  of  her  ports  in  the 
waist  were  altered,  this  will  not  amount  to  any  oAii- 
tixmal  equipments;  nor  can  it  be  considered  as  a  breach 
9f  neutrality.  If  a  prosecution*  had  been  instituted  un. 

der 


78;  Ones  adjudged  in  the 

1795*.    derthe  act  of  the  5th  oiJune^  no  forfeiture  could  have 

Mooitie     been  adjudged  for  so  trifling  an  alteration. 

Ship  Brothers     Upon  the  whoie,  I  retain  my  former  opinion,  and 

that  upon  mature  deliberation.  I  therefore  admit  the 

relevancy  of  the  plea  in  bar,  and  decree  that  the  libel 

be  dismissed  with  costs. 


1796.         North  &f  Fesey  v.  Brig  Eagle  and  Casar  Peronne. 

Janqary  9. 

suppiie*  to  T^HIS  is  a  suit  instituted  against  both  vessel  and 
a  forcipi       -■-  captain  to  recover  the  amount  of  sundry  necessary 

TC8S61  in  a  ^  J 

neutral  port  articles  of  shipchandlcry,  supplied  by  the  actors  for 
tute  allien    ^^  "se  of  this  brig,  at  the  request  of  the  captain, 
ontheves-       j|.  jg  contended,  on  the  part  of  the  majority  of  the 
recoverable  owucrs,  that  the  vessel  should  not  be  liable,  because, 
admS-aUy.^  at  the  time  they  purchased  their  shares,  the  captain 
engaged  to  pay  all  outfits  and  expenses.  They  allege 
also  that  the  captain  drew  an  order  on  Lefevre^  one  of 
the  owners,  for  the  amount  of  North  and  Vesetfs  ac- 
count, who,  thereupon,  gave  a  receipt  for  the  same,  and 
so  effectually  released  the  vessel  from  any  lien  they 
might  otherwise  have  had.  It  appears,  however,  that 
the  receipt  given  by  the  actors  was  conditional,  viz. 
that  when  the  order  should  be  paid,  this  receipt  should 
be  in  full. 

» 

This  is  a  very  clear  case.  The  law,  as  laid  down  in 
Cowper^  639.  is  indisputable:  that  whoever  supplies  a 
vessel  with  necessaries  has  a  treble  security,  the  per- 
son of  the  master,  the  vessel  itself,  and  the  owners 
thereof,  whether  the  supplies  be  furnished  with  their 
knowledge,  or  not 

Although  all  the  owners  in  this  instance  are  here, 
yet  this  is  the  case  of  a  foreign  vessel  in  a  neutral  port, 
and  the  law  applies  accordingly.  The  captain  might 

have 
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have  hypothecated  the  vessel  by  deed,  for  payment  of    1796, 
this  demand;  and  the  owners  would  have  been  without  Nonh  and 
remedy.    The  actors  and  the  captain  agree  that  the        ▼. 
supplies  were  furnished  on  the  credit  of  the  vessel,  ^* 

The  lien  had  attached,  and  the  conditional  receipt  did 
not  at  all  impair  it. 

This  case  differs  materially  from  those  where  con- 
tracts are  niade  between  owners  of  a  vessel  with  car- 
penters and  others  to  perform  a  service  on  land»  or 
within  the  body  of  a  county;  in  these  instances,  the 
admiralty  has  no  jurisdiction.  Here  FeronnCy  the  cap- 
tain was  a  stranger,  and  none  of  the  other  owners  ap- 
peared, till  the  supplies  were  furnished.  Indeed,  by 
their  account  the  captain  had  engaged  to  furnish  them. 
The  actors  would  not  have  furnished  these  articles 
upon  any  other  than  the  security  of  the  vessel.  It  is 
true  that  they  might  have  proceeded  against  the  owners 
or  captain  at  common  law;  but  they  have  chosen  rather 
to  impound  the  vessel  in  this  court;  and  I  am  clearly 
of  opinion,  that  iheir  libel  must  be  sustained,  and  their 
demand  be  paid  out  of  the  proceeds  4>fllie  brig,  which 
has  been  sold,  pendente  iite,  by  consent.  They  must 
also  have  their  costs  of  suit. 

Coleman 


BD  Cases  n^u^^^m^he 


}  l^l  Coleman  et  al.  v.  JSnV  Harriet 

July  25.  *^  ' 

Double  wa-  ^  V  ^ttE  libel  ill  diis  case  coasbts  of  two  coimts  « 

res  we  due      X    aUcgadODS. 

»y  the  act  of  °  •   .         i 

eongret«  in       1  St.  For  wagcs  agreeably  to  the  articles,  the  voy^ige 
wS^o'fprovi."  being  ended. 

•hT'iaf/***^      2d.  For  double  tillages  for  siiiie^  ^ays,  as  provided 
without  the  by  the  act  of  congress;  the  n»en  having  been  at  short 
oiBedin  thV^o^Ai^ce  ofpTovisions  during  that  time. 
^^'  The  captain's  answer  admits  that  4dhe  contract  was 

ful£Hed  on  the  part  of  the  seamen,  with  the  exception 
t^one,  whom  he  charges  -With  etnbeezlement. 

The  answ^  further  stales  4hftt  the  qti^stity  of  beef 
on  j)oard  was  netorly  double  of  what  the  act  requires; 
that  diere  Mras  one  third  more  than  the  nquisite  pro- 
portion of  water  per  mim:  but  tiiat  he  w^  obliged  to 
put  to  sea  with  ninety  pounds  of  bread,  instead  of  one 
hundred  pounds,  per  man,  becauMhe  cotfld  procttUb 
no  moreat  theport'frcmi  whence  he  sailed. 

That  the  voya^  was  unusually  long,  the  veesethav- 
ing  been  dismasted  in  a  gale  of  wind;  without  which 
there  would  have  beeiv^ne  such  failure  of  bread.  The 
logbook  shews  that  they  procured  some  supplies  from 
other  vessels  at  sea. 

It  was  proved  that  the  allowance  of  bread  was  di- 
minished the  day  after  they  lost  the  mast. 

It  is  admitted  that  all  the  seamen  are  entitled  to  the 
usual  wages,  except  one.  With  respect  to  him,  the  em- 
bezzlement of  several  articles  was  fully  proved.  The 
value  of  these  must  be  deducted  from  what  shall  ap- 
pear to  be  due  to  him.  The  others  will  be  paid  of 
course. 

The  only  difficulty  arises  out  of  the  claim  for  double 
wages. 

The  oath  of  the  master  in  hia  answer  not  being  con* 

tradicted 
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tradicted,  it  must  be  received  as  evidence  so  far  as  it     1796* 
goes.  It  proves  clearly  that  the  diminution  of  allow- <^o»«m»n«^  fi- 
ance extended  only  to  the  single  article  of  bread.  There  Brig  Harriet 
was  a  great  overplus  of  meat  and  water.  The  loss  of 
the  mast  was  an  accident  that  could  not  reflect  blame 
on  the  captain;  but  it  occasicmed  their  being  at  sea  one 
hundred  and  thirty  five  days,  instead  of  sixty  six,  and 
caused  a  failure  of  bread,  in  which  article  they  were  at 
short  allowance  from  the  15  th  September  to  the  24th 
o{  December  fcdlowing* 

The  act  of  congress  having,  avowedly,  not  been 
complied  with,  I  am  obliged  to  decree  that  the  seamen 
receive  one  third  of  the  amount  of  the  wages  contract- 
ed for  in  the  articles,  over  and  above  their  common 
wages.  This  I  consider  as  a  sufficient  compensatiofi 
for  the  deficiency  in  one  article  of  provbions. 

Let  the  costs  of  suit  be  paid  by  the  captain. 

L  fTMiet 


82  Cases  adjudged  in  the 


Wilkie^  al.  v.  205  boxes  of  sugar ^  fePr.  saved  from 
^5?^*  the  Brig  St.  Petre  at  sea. 

July.  " 


No  length  of  nPHE  libel  is  filed  against  simdry  articles  claimed 
velrt  th^oril  ^s  derelict.  The  vessel  out  of  which  they  were 

^nai  owner  taken,  was  found  on  the  high  seas,  without  any  living 
found  dere-  creature  on  board;  and  is  supposed  to  be  Spanish, 
wui^berc-  ^     A  claim  is  exhibited  by  the  Spanish  consul  on  bc- 
rtoped  upon  jj^if  of  the  o^vncrs  or  insurers  of  a  Spanish  vessel  ^led 

payment  o^  ^       ^^  .  .  -  . 

nairage  ac-  the  St.  Pctre^  belonging  to  subjects  of  the  king  of 
ciKum^tan-  Spain.  It  is  stated  that  the  said  brig,  having  encoun- 
Sere^be  **  tcrcd  a  viclcnt  storm  at  sea,  was  so  much  damaged  as 
proof  of  an  to  compcl  the  master  and  crew  to  abandon  her.  That 
Ibsmdon*  they  accordingly  quitted  her,  and  were  received  oa 
whoUy.  board  of  an  American  vessel  belonging  to  Philadelphiaj 
where  they  arrived  in  safety. 

The  claim  further  states  that  the  said  brig  afterwards 
drifted  near  the  shore  of  North  Carolina^  and  was  car- 
ried into  some  port  of  that  state;  where  the  rest  of  the 
cargo  was  safely  landed. 

In  arguing  the  cause,  it  was  strongly  contended  for 
the  actors  that  this  vessel  had  been  so  completely 
abandoned  at  sea  as  to  become  the  property  of  the  first 
subsequent  finder.  It  was  said  that  the  owner  of  pro- 
perty might  so  cast  it  away  as  to  relinquish  his  Vight; 
and  that  such  was  the  case  here.  But,  to  constitute 
such  a  relinquishment,  it  must  be  shewn  to  be  volun- 
tary, and  not  caused  by  circumstances  which  the  first 
owner  could  not  control.  If  a  case  of  this  sort  ever 
happened,  the  present  is  not  like  it.  There  is  not  a 
;shadow  of  reason  for  supposing  that  this  vessel  was 
abandoned  voluntarily.  When  the  articles  now  libelled 
for  were  taken  out,  the  vessel  was  a  mere  wreck:  she 
had  evidently  been  exposed  to  some  dreadful  tempest. 
If  it  were  proved  that  she  had  been  hng  in  this  condi- 
tion^  it  would  give  no  better  right  than  would  have  ac- 
crued 
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crued  on  the  day  subsequent  to  the  abandonment  of    1796. 

ilCt*  Wilkie  et  al. 

Cases  were  cited  to  shew  the  difference  in  regulating  BrigSt-Petr*. 
wreck  and  derelict,  from  the  times  of  the  Rhodians  to 
the  present.  The  laws  of  Rhodes  did,  indeed,  give  all 
wrecked  property,  cast  on  shore,  to  the  lord  of  the  soil, 
even  though  the  owners  were  saved.  But  the  Roman 
law  was  directly  opposed  to  this;  and  the  laws  of  - 
Oleron  make  a  distinction  between  wrecks  where  all 
on  board  had  perished,  and  those  where  some  living 
creature  had  reached  land;  probably  because,  in  the 
latter  case,  the  original  owner  might  be  discovered* 
But  if  this  was  thought  necessary  formerly,  it  can 
hardly  apply  to  modem  times,  when  the  marks  of 
property  are  so  much  more  numerous  and  clear. 

MoUoy  says  that  there  is  as  it  were  a  contract  be- 
tween those  who  are  wrecked  and  those  on  land  where 
the  goods  are  cast,  that  the  same  shall  be  restored.  And 
lord  Mansfield  in  the  case  quoted  from  5  Bur.  2738.  ' 
asserts  that  there  never  was  a  determination  in  the 
courts  so  contrary  to  the  principles  of  law,  justice,  and 
humanity  as  the  one  now  contended  for. 

The  same  may  be  said  of  all  the  old  cases  from 
Molloy^  Bracton^  Briton^  Postletkwaite^  Domaty  and 
others,  respecting  derelicts  at  sea.  Why  should  the 
owners  of  property  suffer  more  on  one  element  than 
on  the  other?  Formerly,  indeed,  the  probability  of  its 
being  saved  at  sea  was  comparatively  small,  because 
fewer  vessels  then  navigated  the  ocean.  But  at  this 
day,  when  it  is  covered  with  the  ships  of  different  na- 
tions, the  chances  of  being  met  with  are  a  thousand- 
fold greater,  and  the  doctrine  no  longer'  should  be 
maintained.  Fattel  calls  it  ^^  the  unhappy  fruit  of  bar- 
barism,  which  almost  every  where  disappeared  with 
it.''  Fat.  1. 23,  293.  The  case  cited  irom  Beawes^  Lex^ 
Mercat,  147,  is  in  point.  The  vessel  there  was  aban- 
doned at  sea  by  the  master  and  crew;  yet  the  court,  of 

admiralty 


94i  Caset  ^^u^eif  m  "fhp 

ly^flt  admiralty  of  Dunkirk  g^ve  s^vagei  and  restored  Ifec 
wnkie  et  111.  rest.  In  that  case,  as  in  the  present,  the  abandpnmtpt 
9iigStPetM.wa$,  perhaps,  premature.  Th^tt  vessel  did  n^f  go  to 
pieces;  and  this  brig  drifted  to  tl^  qo^t  of  JVorth  Ca^ 
rolina:  for  I  have  no  doubt  that  she  is  the  same  that  the 
Spanish  consul  describes*  This  is  clear  to  me  from  a 
eomparison  of  the  protest  of  captain  Basset,  who  car-* 
ried  the  crew  to  Philadelphia,  with  that  of  captain 
fFilkie,  who  met  with  the  brig  after  she  was  abandon* 
ed.  The  former  says  that  she  was  a  brig^  called  the 
San  Piero;  that  she  was  abandoned  on  the  4th  August; 
that  she  appeared  to  him  tp  be  in  a  most  dismal  situa* 
tion,  her  masts  gone,  and  lier  rudder  almost  gone;  that 
|t  was  so  broken  as  to  be  unfit  for  use,  and  incapable 
of  repair;  that  the  vessel  leaked  much,  and  that,  in  hi^ 
opinion,  the  crew  would  have  risqued  their  live3  by 
femaining  longer  on  board. 

WUkie  says  that  he  met  with  the  vessel  on  the  19th 
.  of  August;  that  she  af^eared  to  be  either  a  ship  or  a 
brig;  that  she  seemed  to  have  lost  her  masts,  though, 
when  he  boarded  her,  he  found  her  mainmast  and 
bowsprit  standing.  The  head  of  the  rudder  down  to 
the  water's  edge  was  broken  off,  and  she  had  four 
feet  water  in  her  hold.  In  passing  her  stern  he  saw 
some  letters,  under  the  cabin  windows,  nearly  effaced; 
but  he  supposed  them  to  mean  St.  Peter. 

These  different  names  of  the  same  saint  mi^t,  in 
so  obliterated  a  state,  appear  a  little  different  to  thess 
two  captains. 

Some  of  the  exhibits  state  that  the  brig  San  Pedro 
drifted  on  the  shore  of  North  Carolina  some  time  in  the 
same  month  of  August.  She  had  been  derelict  fifteen 
days  when  fTtlkie  found  her.  He  towed  her  till  the 
22d,  and  then  the  hawser  broke,  and  she  parted  in  the 
night,  at  such  a  distance  from  the  spot  to  which  she 
drifted  as  might  well  be  passed  in  the  nine  remaining 
days  of  AugusU 

From 
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From  a  view  of  all  these  circumstances,  I  am  satis-     ^^^' 
ficd  that  this  is  the  same  vessel,  and  upon  a  compari-  wakie  et  ai 
son  ci'this  case  with  that  of  the  PrUcUkf  decided  byB«KSt.F«tre. 
me  three  years  ago,  I  see  no  reason  to  vary  from  the 
principle  established  on  that  occasion.  If  I  am  wrong, 
an  appeal  to  a  higher  tribunal  will  put  at  rest  all  dif- 
ference of  opinion  upon  a  point  of  so  much  importance 
to  the  interests  of  commerce. 

I  adjudge  and  decree  that  the  proceeds  of  the  sale 
of  the  articles  mentioned  in  the  libel,  after  deducting 
the  usual  charges,  be  divided  equally  between  the 
actors  and  the  former  owners,  if  they  shall  duly  au- 
thenticate their  property  within  twelve  months  from 
this  day.  If  not,  let  one  moiety  remain  deposited  in 
the  branch  bank  of  this  city  to  await  the  fiuther  order 
of  the  court.  As  there  is  a  possibility  that  this  may 
be  finally  adjudged  to  persons  not  subjects  of  the  king 
of  Spain,  I  dismiss  the  claim  of  the  Spanish  consul; 
but  without  costs. 

Trumfi 


86  Cases  adfut^ed  in  the 


jygg^  Trump  et  al.  v.  Ship  Thomas* 

^^^"'  '     ^'  JP^HIS  is  a  suit  for  seamen's  wages,  against  a  ves- 

WM  so!d*qli.  "*"  ^^'  ^^^  ^^^  h^tn  condemned  in  a  foreign  court  of 
der  sentence  admiralty,  (on  a  like  suit  brought  by  others  of  the  crew) 
of  admiralty  sold  at  public  Sale  uuder  that  decree,  and  purchased  by 
at  t^elutrof  ^  ^^^''^  person  for  a  valuable  consideration.  T^ese  facts 
ifthert  of  the  arc  Stated  and  chare^ed  in  the  libel. 

crew>  These 

KbeUants         It  is  Contended  on  the  part  of  the  libellants  that  they 

tiJc  proceed- h^v^  a  lien  on  the  vessel  notwithstanding  this  decree 
ings,  but  did  and  sale. 

for  t?eir^¥a-  On  the  Other  side  it  is  insisted  that  by  the  maritime 
En  <m  «aJ"^  law,  and  usage  of  courts  of  admiralty,  the  lien  of  these 
fteuei  at  an  men  on  the  vessel  is  totally  at  an  end. 

I  have  considered  this  case  with  great  attention,  and 
find  that  the  proceedings  of  the  admiralty  court  at  Prth 
vidence  were  in  the  usual  mode.  The  libellants  were  on 
the  spot,  and  might,  on  the  return  of  the  monition  have 
been  made  parties  to  the  suit.  Nay,  even  after  the  de- 
cree, and  previously  to  the  sale,  I  think  the  court, 
upon  hearing  their  case  stated,  would  have  let  in  their 
demand. 

But  it  does  not  appear  that  they  took  a  single  step 
in  the  business,  though  there  is  proof  before  the  court 
that  they  might  have  done  so.  They  are  therefore, 
strictly  within  the  rule  of  law,  "  vigilantibus  non  dor- 
^mien  tibus  subveniunt  leges.  * ' 

The  sentence  of  a  court  of  admiralty  is  notice  to  all 
the  world.  The  court  at  Providence  had  competent 
jurisdiction;  this  sale  was  made  openly  and  without 
any  pretence  of  collusion;  and  I  am  of  opinion,  that  the 
present  claim  against  the  vessel  cannot  be  sustained. 
If  it  could,  no  purchaser  would  be  safe. 

I  dismiss  the  libel,  but  without  costs. 

George 
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Oeorge  Babbel  v*  Job  Gardner  and  Brig  Cathdrine.        1 795, 


T 


HIS  IS  a  suit  for  wages  as  chief  mate  of  the  bng  a  British 

^     .      .  teaman  dots 

Latnenne,  not  forfeit 

The  vessel  is  British  property,  the  articles  were  ^derXc* 
signed  in  London^  and,  therefore,  the  contract  must  be  ^^  ^  ^s^ 
considered  altogether  according  to  the  lex  loci  of  the  coming:  on 


country  where  it  was  made.  The  argument  has  been  J^^^  *^  * 
full,  and   the  evidence  long,  and,  in   some  points,  w"*^"^  ^ 


Ugalh 
snt  of 


contradictory;  but  upon  mature  consideration,  the  two  but  this 
following  points  seem  alone  to  call  for  my  decision.      SJrnc  within 
1st,  Whether  there  has  been  such  a  breach  of  his  ^J^^y  *^*S^^ 

hours  after 

contract  on  the  part  of  the  actor  as  amounts  to  a  for-  he  leaves  hi» 
feiture  of  his  wages,  *  ^* 

2d.  Whether  he  is  entitled  at  this  time  to  demand 
them. 

It  appears  that  the  actor  did  his  duty  on  board  thia 
vessel  for  upwards  of  eleven  months;  and  no  complaint 
is  produced,  prior  to  the  dispute  which  occasioned  this 
suit.  The  words  made  use  of  by  the  captain,  in  the 
heat  of  passion,  might,  if  there  had  been  no  subse- 
quent explanation,  have  implied  a  discharge;  but  the 
conduct  of  the  captain  next  morning  was  fully  suffi- 
cient to  do  away  that  impression:  for  he  desired  the 
mate,  coolly,  to  go  on  board  and  do  his  duty;  and  upon 
hearing  something  about  being  discharged,  asked  who 
had  discharged  him. 

But  was  this  retraction  on  the  captain's  part  so  far 
binding  on  the  mate  as  to  make  the  latter  guilty  of 
desertion  ? 

That  he  considered  himself  as  discharged  is  certain.  1 

That  upon  his  own  statement  of  the  circumstances,  I 

counsel  concurred  with  him,  is  also  clear.  Let  us  then 
look  into  the  act  of  2  George  2.  to  which  the  articles  I 

expressly  refer.  The  Sd  clause  says  tbat  desertion,  or  j 

obstinate  1 


< 
t79^.     obstinate  refusal  to  proceed  on  the  voyage  shall  incur 
Babbei     the  forfeiture  of  wages.  No  such  obstinacy  has  been 
G^«r.   pretended  here. 

The  act  further  declares  that  entering  on  board  a 
ship  of  war  shall  not  amount  to  desertion;  and  that  no 
mariner  shall,  by  signing  articles,  be  deprived  of  the 
means  of  recovering  wages  due  before  that  act  passed* 

In  their  construction  of  this  clause^  the  courts  of  ad- 
miralty in  this  country,  prior  to  the  revolution,  con- 
sidered no  seaman  as  a  deserter  because  he  entered  on 
board  of  a  ship  of  war^  or  because  he  applied  to  a  court 
of  justice  for  his  wages,  within  forty^eight  hours  after 
leaving  his  sliip.  Numberless  instances  of  this  sort 
may  be  found  among  the  records  of  this  court;  and  I 
remember  the  remarkable  case  of  Pitkin  and  Cardan 
where  this  point  was  fully  discussed.  Indeed,  if  the 
letter  of  the  articles  be  alone  referred  to,  ^^  that  no  maa^ 
^^  under  any  pretence  whatever  should  go  ashore  with- 
**  out  leave  of  his  captain,"  redress  must,  in  most  cases^ 
be  withheld  from  the  injured  seaman;  for,  having  once 
had  recourse  to  the  law,  he  would  hardly  venture  back 
to  his  ship,  till  his  suit  should  be  determined. 

I  am  of  opinion  that  the  actor  having  applied  for  le* 
gal  satia&ction  within  forty  eight  hours  after  he  left  the 
vessel,  cannot  be  considered  a  deserter,  nor  charge* 
able  with  a  breach  of  articles. 

But  I  am  also  satisfied  that  the  hasty  language  of  the 
captain  does  not  amount  to  a  discharge,  if  coupled 
with  subsequent  circumstances.  The  articles  must  be 
complied  with,  and  the  voyage  therein  described  must 
be  performed.  Till  then  the  mate  cannot  demand  his 
wages. 

Let  the  summons  be  dismissed. 
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Beiyamm  Moodie^  British  Consul^  v.  Ship  Amityy  aiu) 

IsoM  Hammond. 


1796. 


THIS  ctse  is  one  of  a  iie#  impression.  The  libel  saie  on  Und 
admits  the  capture  of  die  Amky  on  the  high|3.t^^J^* 
Mas,  by  a  vessel  under  the  flag  of  the  French  republic*  ^^^  sutes 
There  is  no  allegation  that  this  vessel  has  been  fitted,  prevented  by 
or  her  force  increased  within  the  United  States^  ccHitra*  of  adi^nJ^. 
ly  to  Ae  kws  of  neutrali^.  It  is  not  alleged  that  the  i"^ij^*  ^^ 
prize  was  captured  within  the  jurisdictional  limits  of  ture  on  the 
the  United  Stateg.  Upon  these  grounds  alone  has  this  pren^^Vi-^ 
court  assumed  jurisdiction,  in  cases  of  capture  by  ^at^**?  4"Jy 
French  privateers,  where  the  prizes  have  been  brought  ed.* 
in/ra  prasu&a  of  this  country.  In  all  other  cases  the 
17th  article  of  the  treaty  with  France  is  conclusive  up- 
on the  subject  of  their  prizes  brought  into  our  ports; 
and  the  point  has  been  fully  settled  by  several  appeals 
to  the  supreme  court  of  this  countiy. 

The  <mly  allegation  in  the  libel,  on  which  to  found  ** 
a  claim  for  the  interference  of  the  court,  is  a  sale  of 
the  prize  cm  land,  as  being  contrary  to  the  24th  article 
of  the  treaty  with  Great  Britain. 
'  In  support  of  this  it  is  contended  that  by  the  9th  sec- 
tion of  the  judieiaiy  act,  this  court  has  jurisdiction  in 
all  cases  arising  on  the  high  seas,  of  admiralty  and  ma- 
ritime jurisdiction. 

Thac  the  original  capture  having  been  on  the  high 
seas,  ihie  court  has  cognizance  of  the  original  question, 
and,  therefore,  of  all  its  consequences;  of  which  this 
int^ded  sale  is  one. 

That  Ae  third  article  of  the  constitution  of  the  Uni- 
ted States  extends  the  judicial  power  to  all  cases  ari- 
sing under  treaties  made,  or  to  be  made. 

This  court  has  cognizance  of  all  such  points  of  ad- 
miralty and  maritime  nature,  provided  they  may  be 
judged  of  by  any  court  of  the  United  States.  But  the 

M  treaty  , 


9&  Cases  adjudged  in  tht, 

1796.    treaty  with  France  excludes  all  jurisdiction  on  our 

BritishConsai  part,  in  cases  like  the  present.  The  commission  under 

Ship  Amity,  which  this  prize  was  made,  has  been  exhitated  iif 

court,  as  that  treaty  provides.  It  is  unobjectionable; 

and  the  two  grounds  before  mentioned  have  not,  tax 

can  be,  taken.  I  have,  therefore,  no  authority  over  the 

^  original  question  in  this  cause,  and  none  over  any  of 

its  consequences.  As.  to  the  cases  from  Doughs^  583^ 

563.  they  do  not  apply  here. 

I  am  clearly  of  opinion,  that  this  court  has  no  juris* 
diction  in  this  instance;  and  I  dismiss  the  libel  with 
cost^. 


1/98.  Allen  €t  al.  v.  Ship  Canada^  and  John  SewaU, 

March. 

CompenMa^  TT^  ROM  the  plcadiugs  and  evidence  it  appeared  that 
ft»  k^TiT^  X?  the  Canada^  Sewall^  master,  on  a  voyage  from 
coini>any  ^matca  to  J?;ig*i!c29f{/,  having  lost  her  ruddcr,  and  sprung 
tressed^es!  her  forcmast  in  a  storm,  was  obliged  to  bear  away  for 
sei,  at  the    ^^  gjngt  port.    She  Came  to  anchor  <^  the-  bar  of 

earnest  re-  * 

quest  of  her  Chatieston;  when  the  captain  came  ashore  for  assists 
^^^^'      ance,  and  returned  with  a  new  rudder,  six  fresh  hands, 
and^  pilot.  The  ship,  in  another  storm,  parted  her  ca- 
bles, and  was  driven  out  to  sea. 

After  several  days  she  fell  in  with  Alleri^s  brig,  bound 
from  New  York  to  Charlestony  and  intreated  AUen  to 
stay  by  the  ship,  and  assist,  if  necessary,  in  conduct- 
ing her  back  to  the  bar.  With  this  he  readily  compli- 
ed; kept  company  all  day<»  and  carried  a  light  through 
the  night  The  next  day  they  made  the  lighthouse; 
and,  the  wind  being  more  moderate,  the  brig  towed 
4he  ship  towards  the  bar  for  two  or  three  hours;  after 
which  the  ship  anchored,  and  the  brig  came  up  to 
Charleston. 

The 
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The  ship  arrived,  without  further  assistance,  on  the     if 98. 
ftdlowing  day;  and  the  present  suit  is  brought  for  ccan-  aucu  et  ai. 
]pensation.  Salvage  was  claimed  in  the  libel,  but  that  sup  Cm»a%^ 
ground  was  abandoned. 

Though  the  captain  of  the  ship  had  expressed  great 
sc^citude  to  have  the  brig  in  company,  yet  the  pilot 
and  others  from  Charleston,  who  went  to  her  assist- 
ance, concur  in  saying  that  the  ship  was  in  no  imme- 
diate danger.  She  carried  sail,  notwithstanding  the  in- 
jury done  to  the  foremast,  and  was  manageable,  not* 
withflflanding  the  loss  of  her  rudder.  Thou^  leaky,  she 
was  cleared  of  water  by  pumping  half  an  hour  in  every 
hour,  and  that  with  a  single  pump:  the  cargo  was  not 
at  all  damaged.  The  crew  of  the  ship,  however,  ac- 
knowledge that  they  derived  much  comfort  from  the 
presence  of  the  brig,  as  they  could  rely  upon  her  aid 
in  case  of  greater  danger. 

The  two  vessels  were  together  a  day  and  half;  but 
the  brig  never  went  out  of  her  course,  nor  did  she  re- 
ceive the  least  damage.  Three  hundred  dollars  had 
been  offered  by  way  of  compensation,  but  refused. 
The  judge  decreed  four  hundred,  and  ordered  the  de- 
fendant to  pay  costs  of  suit. 


Booth 


99  Cas^at^udjge^ULt/it 


1798.  Booth  et  aL  r.  Schooner  VEspcranztL. 

March. 

Vessels  in    '^nHHE  actors,  in  this  case,  aumers  and  marinen  of 
distress,  met    J^     ^j^^  American  schooner  Ravger.  libel  for  sal« 

witn  at  sea,   •  «.       o      * 

and  broughtyage,  jL'J?j^era72J2:a,  her  crew^  and  a  negrq  slave  qa 

of  ^  neutral  board.  The  facts  cm  which  they  ground  their  claim, 

K^rest™d^^^  which  arise  out  of  the  evidence  and  pleadings,  are^ 

after  pay-     that  <Hi  the  28th  of  February  last,  in  latitude  27,  36,. 

^^,  to      between  the  little  bank  of  Bahamm^  and  the  FJaridm 

we^'m^^B.  shore,  the  crew  of  the  Banger  discovered  VE^eran^ 

session  of    ^^a  making  a  signal  of  distress*  That,  su^cting  her 

she  was  met  to  be  a  privateer,  they  kept  on  their  course;  but,  per* 

^*^^'  reiving  that  a  boat  from  the  E^eranza  with  Qnly 

two  hands  on  board  was  following  themf  hove  to. 

When  the  boat  came  up,  there  were  in  her  a  Spanish 

boy,  and  a  negro  called  fFUliamson^  who  said  that  the 

Esperafiza  had  been  captured,  sixteen  d^ys  belbrei* 

off  the  Moro  castle,  by  the  Charhite^  a  privateer  be** 

longing  to  JVew  Pravidencey  who  put  tlus  boy  and  two 

negroes  into  the  prize,  and  ordered  her  to  that  port. 

That  they  were  driven  into  the  gulf  stream  by  a  gale 

of  wind,  had  been  drifting  about  for  sixteen  days,  not 

knowing  where  they  were;  and  had  neither  provisions,. 

water,  compass,  nor  chart.    Captain  Booth  supplied 

them  witli  all  these,  amd  they  then  returned  to  their 

vessel. 

But  the  Spanish  boy  and  negro  fFilliamson  came 
back,  and  requested  they  might  remain  on  board  the 
Ranger;  saying  that  the  other  negro,  who  was  a  slave,, 
refused  to  quit  the  vessel,  or  give  her  up.  Booths  how- 
ever, was  apprehensive  of  some  risque;  sent  them 
back  to  their  vessel^  and  made  sail  to  proceed  on  his 
voyage. 

Finding  they  still  followed  him,  he  again  lay  to,  and 
let  them  come  up,  when  they  all  consented  to  aban- 
don 
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don  the  vessel  to  Be^^   He  Mcordkigly  sent  his    ir98. 
mate,  Cookie y  to  take  chai^  of  her,  together  with  tiie  Booth  etai. 
Spanish  boy,  aod  the  negro  slave;  and  kept  the  either   gehmer 
negro  on  board  of  the  Ranger ^  in  lieu  erf  his  mate*  l'e«p«««^ 
Oooke  navigated  her  sa£Hy  into  this  port;  and  now 
they  demand  a  liberal  salvage  for  their  trooble  and 
eare. 

The  ^tfbh  consul  has  filed  a  claim  on  behalf  of  the 
captors;  ihe  consul  of  Spam  claims  on  behalf  <A  the 
original  owners.  A  third  claim  b  interposed  by  Cooker 
the  mate,  who  navigated  this  vessel  into  this  port;  and 
who  demands  salvage  to  himself,  on  account  of  the 
risque  he  ran,  and  the  fiiligue  he  underwent:  alleging 
that  the  safe  arrival  of  the  vessel  was  solely  owing  to 
hinu 

fioth  the  consuls  admit  that  salvage  is  due. 

Restitution  is  contended  for  to  the  captors^  on  the 
ground  of  possession,  (by  virtue  of  the  capture,  and 
of  At  laws  of  war)  at  the  time  the  Manger  met  with 
their  prize.  The  Spanish  consul  claims,  because  the 
vessel  was  in  possession  of  a  Spanish  subject,  as  com- 
mander thereof,  at  the  time  the  libellants  found  lier  at 
sea.  It  is  insisted  that  no  other  white  person  was  on 
board;  that  the  two  negroes  were  under  his  orders; 
and  that  they  were  endeavouring  to  make  the  best  of 
their  w^y  to  the  Havanna;  that  she  is  still  Spanish 
property,  in  possession  of  Spanish  subjects.  In  dis* 
cussing  this  question,  the  first  point  to  be  considered 
is,  in  whose  possession  was  the  Esperanza  found  by 
the  Manger;  the  last  possessor  being  the  only  one 
whom  ne  ^ral  powers  can  notice.  Great  stress  has 
been  laid  by  the  counsel  for  the  Spanish  consul,  on 
the  doctrine  laid  down  in  Molloy  and  other  writers, 
that,  before  condemnation,  there  can  be  no  change  of 
Cafrtured  property.  But  this  doctrine  is  clearly  set 
*^e  by  the  case  of  the  Mary  Ford^  decided  in  the 
supreme  court  of  the  United  States.  3  DaSas^s  Rep. 

188. 


4)4  Cases  adjured  in  the 

ir98.     188.  ThatVessdhadbeen  captured  from  British  sufar- 

Boothettd.  jects,  and  remuned  some  time  (above  twenty^four 

seh^ner    hours)  ill  possessiofi  of  the  French  captors,  who,  for 

L'Eiperanzo.  ^^^^^  ^f  hands  to  man  her,  endeavoured  to  set  her  on 

fire  without  success,  and,  finally,  abandoned  her.  In 
that  situation  she  was  found  at  sea  by  an  Ameritan 
vessef,  and  carried  into  Boston.  She  was  libelled  in  die 
district  court  for  salvage;  and,  subject  to  this,  restitu* 
tion  was  claimed  by  the  French  and  British  consuls, 
on  behalf  of  the  French  captors,  and  original  owners, 
respectively. 

The  district  court  decreed  one  third  for  salvage; 
and  ordered  restitution  of  the  remainder  to  the  own- 
ers. But  this  decree  was  reversed  by  the  circuit  court, 
and  afterwards  by  the  supreme  court,  who  said  that, 
*^  immediately  on  the  c|ipture,  the  captors  acquired 
such  a  right  as  no  neutral  nation  could  impugn,  or 
destroy*"  I  must  consider  this  decision  as  my  guide 
in  every  similar  case;  and  I  readily  assent  to  it,  more 
especidly  as  the  question  of  prize,  or  not,  is  thereby 
evaded. 

But  it  is  said  that  putting  the  Spanish  boy  on  board, 
though  as  prizemaster  under  the  British,  alters  the 
question:  for  that  as  he  was  still  a  Spanish  subject,  and 
has,  on  oath,  declared  an  intention  to  carry  the  vessel 
into  a  Spanish  port,  he  must  be  considered  as  holding 
her  for  the  Spanish  owners.  The  two  negroes,  on  the 
contrary,  maintain  that  they  held  her  for  the  captors. 
But  it  is  said  that,  as  slaves,  they  were  incapable  of 
possession  for  any  purpose  whatsoever.  This  doctrine, 
however,  goes  too  far;  1st.  Because  by  the  laws  of 
this  state,  a  slave  authorized  by  his  master  to  do  ah 
act,  which  a  slave  could  not  otherwise  do,  is  Justified^ 
provided  the  master  avows  the  order.  2dly.  Because, 
as  most  of  our  coasters  are  navigated  by  slaves,  and 
frequently  commanded  by  a  slave,  the  owners  would 
be  continually  exposed  to  loss  of  their  property,  in 

case 
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-came  a  vessel  ahould  be  blown  to  sea,  as  is  often  die  case^     t7W» 
There  can  be  no  doubt,  however,  diat  slaves  in  such  Booth  et  u. 
a  circumstance  would,  be  allowed  to  represent  their  sduMuer 
owners,  and  to  prove  their  property.  L'Esperan*,. 

.  It  was  determined  in  this  court  on  solemn  argu- 
ment, in  the  case  of  Sione  v.  Godet^  that  the  owner  of 
a  slave  could  maintain  a  suit  for  his  wages  as  n^ner 
on  board  a  coaster.  The  general  policy  of  the  country 
as  to  slaves  must,  therefore,  admit  of  exceptions  in 
particular  cases* 

It  will  now  be  necessary  to  inquire  whether  any  and 
what  circumstances  took  place  on  board  the  E^e- 
rtmzaj  amounting  to  a  recapture,  or  divestment  of  the 
British  right.  Admitting  the  boy  Pelaiz  to  be  a  Spa- 
niajtiL  subject,  yet  he  was  found  on  board  acting  under 
British  authority.  The  copy  of  the  commission  had. 
not,  indeed,  been  filled  up;  but  at  the  bottom  of  it  is 
a  memorandum  to  shew  that  he  was  f>riaemaster  of 
the  JEsperanzCy  a  prize  to  the  Charlotte  privateer 
of  J^ew  Pramdencey  and  consigned  to  Edward  Sher- 
man of  Nassau.  Under  this  authority  he  acted  on 
board,  under  this  he  claimed  to  be  commander,  and, 
as  such  reported  himself  and  vessel  to  the  captain  of 
the  Ranger y  when  he  first  went  on  board.  No  expres- 
sion or  hint  ever  escaped  him  as  being  in. possession 
for  the  Spanish  owners,  or  as  being  a  Spanish  subject,  f. 

till  after  his  arrival  in  Charleston.  £very  thing  on  his 
part  impressed  the  crew  of  the  Ranger  with  the  con- 
viction that  the  Esperanza  was  a  prize,  bound  to 
Providence. 

But  Pelaiz  says  in  his  evidence  that  he  always 
meant  to  carry  the  vessel  into  a  Spanish  port,  if  possi- 
ble; and  that  he  had  no  other  object  in  view  when  he 
went  on  board.  Yet,  in  the  next  breath,  he  acknow- 
ledges that  he  looked  on  himself  as  master,  ajier  the 
first  day;  the  negro  being  then  in  command. 

Under  the  peculiar  circumstances  of  this  case,  no. 

evidence 


ifW>    evidence  of  tbe  negroes  beiiig  admisable  in  dus  eont^ 
Booth  ct«L  upe  must  search  for  the  real  fiu:t  by  compariog  tbe 
fiNrmer  ooiiduet  of  thia  hoy  with  his  present  dedara* 
tions. 

When  first  he  went  on  board  die  Manger  he  catted 
lumaetf  fNUemaster  of  this  Teasel^  and  said  die  was 
bound  to  Pravidenee.  But  it  is  said  he  was  compelled 
to  do  90^  lest  tbe  negroes  should  discover  his  ktten^ 
tions.  If  this  was  the  caae,  he  had  not  such  a  cosBk 
mand  on  board  as  enabled  him  to  go  where  he  plnu 
ftcd,  contrarjr  to  the  cimaent  of  the  owners.  And  thia 
ia  further  evinced  hj  tfae  conduct  of  the  old  negro^ 
irfio»  nSbarJ^drnx  nnd  the  other  had  ofered  to  give  ^i 
the  vessel  to  tbe  iUnger^  still  rrfused  to  go  any  where 
but  to  Pn9id€H6e.  Peiaix^  in  feet,  retinquferibed  lua 
tommand  to  the  black  man,  who,  by  Ms  own  account^ 
held  her  for  the  British. 

As  to  conciidment  of  his  intentions,  it  was,  at  mtj 
rate,  unnecessary;  for  the  mate  proves,  and  PeUdx 
confirms  it,  that  when,  in  his  ccMiversation  on  board 
the  Sanger^  he  called  the  vessel  a  prize  to  tfae  Britiah^ 
tfae  negro  JViUiMmegn  wsffi  in  adifibent  part  of  the  ves^ 
sel,  and  could  not  hear  what  was  said.  Captain  Bwik 
says  that  their  course  was  ^or  Providence  when  he  met 
them. 

I  shall,  dierdbre,  set  aside  the  evidence  <^  this  boy^ 
as  insufficient  to  destroy  die  right  of  the  British  capton;. 
and  shall  dismiss  the  claim  of  the  Spanish  consul: 
but  without  costs,  as  he  acts  merriy  in  a  public  capa- 
city. 

It  is  agreed  that  salvage  is  due,  and  it  remains  only 
to  fix  the  quantum. 

The  Esperanza  was  in  distress  for  want  of  pro- 
visions and  water,  but  was  staunch,  and  seaworthy, 
and  cannot  be  in  any  manner  considered  as  a  wreck. 
By  chan^ng  one  seaman  for  anodier,  she  made  land  in 
four  days. 

On 


▼. 


Dutriet  Omt  ofSeuA  CttroHna,  •    9? 

,  On  the  other  hand,  she  oyredmudi  to  the  Banster^  tf9^. 
for  neccMftyy  supplies,  and  the  persons  oo  board  were  B«Kh  etai. 
relieved  from  great  fatigue,  and  grei^  possible  danger. 
Much  of  this,  however,  would  have  been  effected  by 
being  merely  furnished  with  necessaries,  and  widi 
e<»np8ss  and  chart.  These  would,  probably t  have  ena^ 
Ued  the  three  persons  oo  boiard  to  reach  a  pent;  so 
that  I  canaot  consider  her  as  an  abaodooed  vessel* 

Nevertheless,  I  think  great  credit  is  due  to  captain 
JSoaihand  his  crew  for  the  services  they  rendered;  and 
I  decree  thai  they  receive  one  fourth  of  the  vessel  aiid 
cargo  as  salvage*  Let  the  mate,  utider  the  circuna* 
rtaoees  of  this  case,  receive  a  share  eqwd  to  that  of  the 
iai|>taiQ  <d  the  Manger. 


Coulter  v.  the  Cargo  of  the  Esperanza.  March  la 

/'  ■ 

AFTER  sale  under  the  preceding  decree,  but  be*  Money  or 
fore  the  marshal  had  paid  over  the  money,  the  pre-  hands  of  the 
sent  claimant  Joseph  Coulter  interposed  a  petition,  stat-  JJS^rdTtiui 
itie:  that  he  was  an  American  citizen  of  Philadelfihia^^aid  ^^^  *** 

7  ^    ^  r.     1        1-.  1  subject  to 

sole  owner  of  the  cargo  of  the  iLsperanza^  the  same  any /«rfA«r 
having  been  purchased  at  an  out-port  and  captured  ingJIurt;  wid 
its  way  to  the  Havanna.  He  prayed  leave  to  file  a  claim  ^^  J*^ 
and  produce  proofs  in  order  to  manifest  his  right  to  the  same,  o/: 
the  said  cargo;  and  that  the  marshal  might  be  ordered  {5^t"so,^f  the 
to  hold  the  proceeds  in  his  hands,  subject  to  the  future  P***"*^  h" 
order  of  the  court.  This  was  done;  and  a  commission  < 
issued  to  take  his  claim  and  answer,  and  examine  wit- 
nesses in  support  of  it.  On  the  return  of  these  papers 
it  appeared  beyond  a  doubt  that  the  said  Coulter  was 
an  American  citizen,  and  that  the  cargo  of  the  Esper- 
anzGy  consisting  of  eighty  four  hogsheads  of  molasseS) 
were  his  property  at  the  time  of  the  capture. 

On  this  claim  and  these  proofs,  counsel  were  heard 
for  the  said  Coulter  in  support  of  his  claim;  and  for 
die  British  consul  on  behalf  of  the  owners  of  the  pri- 
vateer. N  For 


$8    *  Cases  adjudged  in  the ' 

ir99i        For  the  latter  it  was  contended,  that  die  court  has 
Conker    already  pronounced  its  decree  in  this  cause,  and  can* 
8ch<»ncr    not  rcvicw  or  alter  it» 
•pcrwiia.     'pi,^^  ^1,^  question  of  prize  or  no  prize  can  only  be 

determined  in  a  court  of  the  captors. 

That  the  sale  by  consent  of  the  parties  to  the  decree 
ought  not  to  injure  their  rights,  but  that  the  monies 
arising  from  the  sale  of  the  cargo  should  be  consid»ed 
as  the  cargo  itself  would  have  been  before  the  sak. 
And  the  British  consul  offered  to  retain  the  proceeds 
of  sale  till  the  question  could  be  tried  in  a  court  of 
admiralty  of  Great  Britain. 

That  the  decree  was  not  interlocutory,  but  final; 
that,  as  such,  it  secured  those  who  purchased  unda" 
it;  and  that  the  25th  article  of  the  treaty  with  Great 
Britain  deprived  this  court  of  further  jurisdiction. 

On  the  other  side  it  was  insisted,  that  this  vessel  was 
not,  on  her  aft  val  here^  in  possession  of  the  Britid^ 
but  had  been  abandoned  at  sea,  and  brought  in  by  aB 
American  captain;  that,  therefore  the  British  treaty 
did  not  apply. 

That  the  claimant  would  be  without  remedy,  ex^ 
cept  in  this  court. 

That  the  rights  of  a  third  person  being  involved,  the 
court  may  review  the  decree. 

The  case  appears  to  me  important,  and  I  have  con* 
sidered  it  with  much  attention.  I  am  of  opinion  that 
decrees  of  this  court,  completely  carried  into  effect, 
can  only  be  affected  by  appeal  to  a  higher  tribunal. 
But  it  has  long  been  settled  that  the  court  may  con- 
trol its  officers,  and  that  money  in  their  hands  by  or- 
der of  the  court  is  subject  to  further  order  thereof, 
until  paid  over. 

That  parties  concerned  who  had  no  notice  of  the 
proceedings  are  entitled  to  a  hearing,  more  especially 
as  they  have  no  right  to  appeal. 

Coulter  would,  I  apprehend,  be  altogether  without 

remedy. 
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remedy^  if  this  court  does  not  give  it  to  him.  I  do  not     1799. 
see  how  a  British  court  of  admiralty  could  hold  ju-  "  coiuter 
risdtction  of  this  vessel  after  abandonment;  for  neither    gch^ner 
res  nor  persona  is  within  its  reach.  The  libel  for  sal-  L'fi«per«ii2^ 
vage  brought  this  subject  properly  before  thb  court    . 
in  the  first  instance;  and  it  is  an  established  principle 
that  matters  necessarily  flowing  frpm  tx  dependent 
upon  the  first  cause  of  action  shall  follow  the  original 
rights  of  jurisdiction.  Hopk.  140. 

If  I  had  referred  the  American  captain's  claim  for 
salvage  to  a  JBritish  court,  I  should  have  yielded  up 
tlie  powers  of  this.  The  Esperanza  was  brought  ki 
here  as  abandoned;  as  such,  the  court  interfered  to 
settle  the  claims  of  the  different  parties.  The  ques- 
tion of  prize  was  cautiously  avoided.  Had  Couker^s 
claim  been  brought  forward  at  first,  no  doubt  could 
have  attached  to  it;  for,  by  our  treaty  with  Great 
JBritain^  the  goods  of  either  party  fiAind  on  board 
the  vessel  of  an  enemy  shall  be  restored.  To  have 
decreed,  therefore,  restitution  of  this  cargo  to  Coulter 
would  have  been  no  more  than  a  fulfilment  of  that 
treaty. 

Upon  the  whole,  I  adjudge,  order,  and  decree,  that 
Cotdter  receive  the  money  for  which  his  molasses  sold^ 
aftef'  deducting  the  salvage  allowed  by  my  former  de- 
cree,  the  costs  of  both  suits,  and  a  reasonable  fix^ight» 
Let  this  be  fixed  by  the  registrar  and  one  or  two  mer- 
chants, if  he  thinks  proper-to  call  for  their  assistance; 
and  let  ihcjreight  and  amount-sales  of  the  vessel  be 
paid  to  the  British  consul  for  the  benefit  of  those 
entitled  to  the  same 

O'Bara 
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lygg,  CPHara  et  al.  v.  Shrp  Mary. 

Jiinr-  4.       

Of  three  ae-  T^HE  libcl  States  three  allegations  whereon  lo  found 
vcrai  sums     -*•    3  claim  against  this  ship* 
X^j^%xsV     1  »t.  For  741  doUars,  laid  out  by  Campbell  mid  O^Hara 
^l\!oT^^  ship's  husband,   at  Jamaica,  for  the  benefit  of 
only  could    ^^  owner  and  owners  of  said  ship,  (and  particuhrly 

attach  as  ft  «»^^r  0  «.•»>•»       t 

sufficient  for  the  benefit  of  J.  G.  Okfoer  of  New-  Yorky  the  pro- 
jLriX^on  prietor  of  the  ship  by  vhtuc  of  a  bill  of  sale  or  transfer 
JJ^J^f  ^^°^'  from  Richard  Hughesy  the  regi^ered  owner)  to  procore 
that  security  insurance  on  her  intended  voyage  firom  Kingston  to 
changed,x\\t  Charleston. 

^^^''LT*''  2d.  For  402  dollars,  advanced  by  a  Mr.  Earie,  in 
toto.  Jamaica^  to  the  captain,  for  necessaiies  for  the  shtp; 

for  which  sum  the  captain  drew  a  bill  on  the  reputed 
owner  of  the  ship,  expressing  that  the  same  waA  for 
and  on  account  of  the  disbursements  of  the  ship.  This 
bill  was  afterwards  indorsed  by  Daniel  O^Hara  and^on^ 
that  Earle  might  be  enabled  to  negotiate  it.  This  was 
done  at  the  particular  request  of  the  captain,  who,  in 
consideration  thereof,  agreed  to  deliver,  and  actually 
delivered,  possession  of  the  ship  to  these  indorsers,  as 
security.  They  now  hold  the  ship  for  that  purpose; 
and  the  bill  having  been  protested  and  returned^  it  is 
insisted  that  the  ^ip  must  be  considered  as  duly  hy-> 
pothecated. 

3d.  For  600  dollars,  advanced  bj^  said  Daniel  O^Hara 
and  son  in  Charlestony  to  the  captain  for  wages  of  the 
crew.  For  this  sum  also  another  bill  was  drawn  by  the 
taptain  on  Glover,  the  reputed  owner,  for  value  re^ 
ceived  in  the  disbursements  of  the  ship.  This  transac- 
tion was  also,  by  agreement  of  the  captain,  to  be  con- 
sidered as  an  hypothecation  of  the  vessel;  and  this  bill, 
too,  was  protested.  To  reimburse  these  several  sums 
the  libel  prays  that  the  ship  may  be  sold,  and  the  ba- 
lance, 
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hnce,  if  any,  paid  to  said  Daniel  O^Hara  ismd  sm^  for     if 9%. 
dnd  in  behalf  of  said  Ohver,  who  is  legally  entitled  ^Him  ^Til 
thereto  as  purchaser  from  IHchord  Hugkesj  the  regis-  siup  Mary, 
lered  owner,  for  valuable  consideraticMi  expressed  in 
Aie  bfllof  sale. 

To  this  libels  daim  has  been  interposed  by  Biehard 
Morgan,  of  New-  York,  setting  forth  a  biU  of  sale,  for 
taluaUe  consideration,  from  Hughes  to  him,  dated  23d 
February  1797,  by  which  he  became  lawful  owner  of 
the  ship  agreeably  to  the  act  of  congress;  the  vessel 
being  at  that  time  in  parts  btfyond  the  seas.  Claimant 
prays  that  the  ship  may  be  adjudged  to  him,  or  be 
sold  to  satisfy  him  for  money  due  to  him* 
*  Richard  Hughes,  the  registered  owner,  has  inter* 
posed  a  plea  to  the  jurisdiction,  inasmuch  as  die  several 
contracts  and  causes  of  suit,  if  any  exist,  were  made 
On  land,  within  the  jurisdiction  of  the  courts  of  com** 
mon  law,  and  not  of  the  admiralty. 

The  captain  who  was,  at  first,  made  a  party,  has 
been  since  admitted  as  a  witness^  by  consent  of  all 
parties. 

Several  exhibits  have  been  filed;  particularly  two 
letters  of  J.  O.  Glover.  One  of  these  is  to  Campbell 
and  O^Hara,  at  Jamaica,  dated  16th  December  1797: 
the  other  is  to  Darnel  O^Hara  and  son,  dated  1st  May 
1798. 

In  support  of  the  jurisdiction  of  the  court  it  is  con- 
tended, 

1st.  That  the  money  furnished  in  Jamaica  by  Earle, 
was  advanced  in  a  foreign  port,  and  for  necessary  sup- 
plies, and  that  a  lien  on  the  vessel  was  created,  though 
diere  was  no  express  hypothecation,  nor  other  written 
evidence  than  a  bill  drawn  by  the  captain  cm  the  owner. 

2d.  That  the  money  paid  to  procure  insurance  on 
the  ship  was  also  absolutely  necessary,  as  the  vessel 
eould  hot  have  proceeded  without  it. 

3d.  That  the  600  dollars,  supplied  in  Charleston  by 

O'Hara 
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I 
iy9B»     O^Hara  and  son,  to  pay  the  crew,  was  not  less  neces- 

o'Haraetai.  sary;  and  that  the  parties  previously  agreed  that  the 

Ship  Mary,  ship  should  be  Considered  as  pledged  therefor.  That 

Charleston  is  a  foreign  port,  as  relates  to  New*  Yorkj 

though  both  are  under  one  government.  That  if  either 

of  these  points  be  sustained,  the  court  must  exercise 

jurisdiction,  and  direct  a  sale. 

I  shall,  at  present,  take  notice  merely  of  the  plea  to 
the  jurisdiction. 

To  constitute  a  right  to  h}rpothecate  the  ship,  there 
must  be  urgent  necessity,  in  a  foreign  port,  and  a  to- 
tal want  of  sufficient  personal  credit.  3  Mod.  244. 

Apply  this  rule  to  the  present  case.  When  this  ship 
arrived  at  Jamaica^  she  had  made  1600  dollars  freight. 
She  had  met  with  a  gale  of  wind,  and  been  forced  in- 
to Curragoa  to  refit;  there  she  disbursed  825  dollars  for. 
that  purpose,  and  had  remaining  775  dollars.  This  was 
on  the  29th  November  1797. 

While  she  remained  at  Jamaica,  waiting,  but  with- 
out success,  for  freight  home,  Earle  supplied  402  dol- 
lars. The  captain  says,  Earle  objected  to  the  vessel's 
sailing  till  he  should  be  paid;  but  that  he  afterwards 
agreed  to  come  here  in  the  ship,  which  he  considered 
liable  to  him  for  the  above  sum.  About  this  time 
Glaver^s  letter  to  Campbell  and  O^Hara  must  have  ar- 
rived; it  is  dated  at  New -York  on  die  16th  December 
'  1797.  The  whole  busmess  was  now  changed.  They, 
as  QUwer^s  agents,  seized  the  vessel,  turned  out  the 
captain,  and  put  in  another;  but  afterwards  reinstated 
the  same,  upon  an  express  agreement  that  he  should 
carry  the  ship  to  Charleston,  and  deliver  her-  to  DamH 
O^Hara  and  son.  It  must  have  been  at  that  time  that 
the  insurance  was  made,  for  which  the. captain  drew  a 
bill  of  714  dollars  on  Glover.  Is  it  possible,  under 
these  circumstances  to  say  there  was  a  want  of  per- 
sonal credit  on  the  part  of  the  supposed  owner.  Glover? 
Campbell  and  O^Hara  acted  by  his  directions,  with  a 

biU 
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biU  of  sale  of  the  ship  from  Hughes  in  their  posscsgioD,     1^98, 
and  c«ders  to  attach  her  if  they  could  not  make  good  o'Han  et  hl 
terms  with  the  captain.  This  clue  unravels  the  subse-  ship  Mai7. 
quent  proceedings. 

-  The  libel  states  that  the  insurance  was  made  by 
CampbeU  and  O^Hara^  as  ship's  husband.  Does  this 
abew  a  want  of  personal  credit  in  the  captain  sufficient 
to  create  a  necessity  for  advancing  money  upon  the 
security  of  the  ship,  and  to  give  jurisdiction  to  a  court 
of  admiralty?  surely  not. 

As  to  Earless  claim  for  402  dollars,  he  had  a  lien  on 
the  ship  for  that  sum  in  Jamaica^  which  he  relin- 
quished by  coming  here  in  her,  and  receiving  payment 
from  0*Hara.  Had  he  libelled  for  this  advance  in  Jc^ 
maicoj  m  upon  his  arrival  in  Charleston^  his  suit  must 
have  been  sustained.  As  the  transaction  now  stands, 
that  lien  is  gone. 

As  to  the  600  dollars  paid  for  wages  of  the  crew,  by 
£ktmel  O^Hara  and  son^  and  for.  which  the  captain 
drew  a  bill  on  Glover,  this  reasoning  applies  more 
strongly  than  to  either  of  the  other  sums.  Without  de- 
ciding whether  this  can  be  deemed,  in  any  sense,  a 
foreign  port,  as  relates  to  another  of  the  United  States^ 
it  is  clear  that  every  step  taken  by  Campbell  and  G^Ha^ 
ruj  in  Jamaica^  or  by  Daniel  O^Hara  and  son  here  was 
taken  by  them  as  ^ents,  for  Glover  of  JVeiv^Yorky 
owner  o£  this  ship.  Glover^s  letters  to  them  sufficiently 
evince  this;  from  the  last  of  which  it  is  clear  that  the 
admiralty  has  no  jurisdiction  of  this  question.  In  that, 
Qhver  tells  them  that  the  bill  for  741  dollars  for  insu- 
rance (the  first  allegation  in  the  libel)  will  be  due  on 
the  15th  May  last,  and  that  he  will  take  it  up. 

Uppa  the  whole,  it  appears  that  these  parties  have 
mistaken  their  remedy  by  applying  to  a  court  of  ad- 
miralty. What  redress  they  may  have  in  equity,  or  at 
common  law,  it  is  not  for  me  now  to  say. 

I  adjudge  and  decree  that  the.  lib^l  be  dismissed, 
with  cost&i  Arnold 
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July  14. 


Motion  for  a  'VTOTICE  hfts  been  given  in  writing  to  die  attor- 
d^.i!^t1ius-i-^  ney  of  the  pLantiff,  that  «  motion  for  a  neir 
pen<i  the  eti-  |jjy^  ^|U  \^  made  in  the  circuit  court  in  October  next» 
ju^entaf.or  sooneT  if  possifale;  and  reasons  are  assigned  in  the 
^^rburex.^<l  notice  agreeably  to  the  30th  rule  of  court  as  eita- 
eoutionwiu  bUshed  in  Mayttrm  1797. 

be  stayed  on  •' 

appUcation  Thc  qucstion  for  my  determination  is  whether  by 
to  the  court  aj^y  j^w  of  the  UmUd  States  the  defendant  may  stay 
ju^ment  till  the  next  circuit  court;  or  whether  the 
18th  section  of  the  judiciary  act  b  to  be  strictly  fol- 
lowed. It  is  not  contended  that  the  right  oi  new  trial 
is  taken  away,  though  modified  by  the  latter.  This 
18th  section  has,  indeed,  entirely  altered  the  ^stem 
pursued  in  the  state  courts,  and  derived  from  those  oi 
Great  Britain;  and  the  same  is  done  by  other  parts  of 
the  judiciary  act;  which  also  gives  a  general  powvr  to 
,  the  courts  of  the  United  States  to  make  rules  lor  the 
government  of  their  own  proceedings.  In  dcMng  this, 
^reat  care  has  been  taken  to  avoid  what  might  be  re- 
pugnant to  the  laws  of  the  United  States;  and  the  act 
of  March  1793,  entitled  "  an  act  in  addition  to  the  ju- 
diciary act''  expressly  provides,  that  all  such  rules  smd 
orders  as  may  at  any  time  be  made  shall  be  fit  and  ne- 
cessary for  die  advancement  of  justice,  and  to  prevent 
delay,  &c. 

The  judiciary  act  also  luJds  out  the  doctrine  of 
appeals  firom  the  inferior  courts  in  almost  every  instance, 
and  has  materially  changed  the  common  law  in  this 
respect.  The  system  provides  that,  in  cases  <rf'  writs 
of  error,  and  motions  for  new  trial,  execution  may  be 
stayed,  on  certain  conditions;  and  motions  for  new 
trial  are  allowed  by  it  after  judgment  contrary  to  Ac 
practice  at  common  law. 

Writs 
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Writs  of  error,  if  lodged  within  a  prescribed  time,     17&8> 
operate  as  a  supersedeas  to  execution;  and  so  far  the     Arnold 
interests  of  one  of  the  parties  is  consulted.   On  the     Joiies. 
other  hand,  this  writ  cannot  be  had  till  security  is  given 
to  answer  damages.  Motions  for  new  trial  may  dlso  be 
granted  even  after  judgment;  but  such  judgment  shall 
be  signed  and  stand  as  security  in  the  first  instance; 
after  which,  on  petition,  and  certificate  of  the  judge, 
that  he  allows  the  same,  execution  shall  be  stayed  to 
the  next  circuit  court. 

If  these,  cautions  were  disregarded,  the  consequence 
would  be  a  delay  of  justice  almost  equal  to  a  denial  of 
k^  Motions  for  new  trial  might  succeed  each  other  to 
the  ruin  of  die  plamtiflP,  and  in  spite  of  two  or  three 
verdicts  in  his  favour;  and  the  18th  clause  of  the  jjiidi- 
ciary  act  would  be  rendered  nugatory.  It  is  true,  that 
at  common  law,  a  third  trial  has  sometimes  been  grant- 
ed, but  only  under  peculiar  circumstances.  Besides 
wluch  it  must  be  recollected  that  the  verdict  of  a  jury 
cannot  otherwise,  by  that  system,  be  reconsidered. 
Whereas,  after  new  trial  in  the  courts  of  the  United 
States^  the  dissatisfied  party  may  still  appeal  to  the 
supreme  court,  if  the  matter  in  dispute  exceed  the 
value  of  2000  dollars. 

Upon  the  whole,  I  think  the  law  intended  that  judg- 
ment should  be  signed  previously  to  the  motion  for  a 
new  trial. 

JSUison 
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SeJImter.  ElHsoti  et  oL  V.  Ship  Bellom. 

*    ■  ^-— — — — ^ 

Courts  of  ad-  rpiHIS  b  d  cause  of  considerable  importance  between 

iniraity  can-      I  .       _ 

not  properly  ''^  foreigners  in  a  neutral  court;  and  as  it  may  lead 
^^^^'to  the  establishment  of  a  precedent,  I  have  considered 
tract*  the     jj  ^j^jj  jrpeat  attention. 

same  stnct-  ^  , 

ness  that  The  libel  is  exhibited  by  twenty-four  seamen  of  this 
S^'^^Uw.ship  for  wages  from  the  20th  May  to  the  27th  of  ^i«- 

?ntendld  to*i^'*  ^^^  causcs  of  complaint  are 

emufasweu     1st.  A  deviation  from  the  voyage  specified  in  the 

s'umen's  art  articles,  and  a  prolongation  of  it  by  continuing  twenty- 

li^conTtruld*'^  days  off  the  coast  of  Xa  Vera  Cruz^  instead  of  a 

with  refer-  fgw  jl&ys,  as  agreed  tm. 

double  ob-"      ^*  Severity  on  the  part  of  the  captain  towards  some 

J^^*-  of  the  crew, 

Sd.  A  discharge  of  part  of  the  tfew,  since  their  ar- 
rival in  this  port. 

To  this  libel  the  captain  interposes  a  claim,  answer, 
and  plea,  on  behalf  of  himself  and  the  owners  of  the 
BeUenaj  a  priVate  ship  of  war  belonging  to  subjects  of 
Great  Britain^  and  acting  under  letters  of  marque 
i^inst  France^  Spain^  and  Holland.  The  plea  (to  the 
jurisdiction)  has  already  been  set  aside;  it  remains  for 
me  to  decide  upon  the  answer  and  claim. 

These  state  two  sets  of  articles,  by  one  of  which  the 
crew  are  bound  to  proceed  to  the  coast  of  La  Fera 
Cruz  J  there  to  lie  off  and  on  for  a  few  days,  till  the 
cai^  should  be  landed;  from  thence  on  a  cruize  for 
six  weeks,  after  which  they  were  to  return  to  Jamaica^ 
as  the  master  should  direct. 

By  another  set  of  articles  signed  the  same  day  the 
libellants  shipped  themselves  as  seamen  on  board  the 
BeUonOy  as  a  private  ship  of  war,  letter  of  marque  and 
reprisal,  on  a  cruize  from  the  harbour  of  Fort^Boyal 
against  the  ships  and  vessels  of  France,  Spain,  and  the 
United  Frovinces.  The 
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The  answer  denies  that  all  the  seamen  behaved     ^  ^^8^ 
•as  they  were  bound  to  do,  some  of  them  having  been  EUiaoo  et  at 
disorderly  and  disobedient:  some,  who  entered  as  able  Ship  B«iiqii». 
seamen  were  but  ordinary;  and  others  who  knew  and 
could  perform  their  duty,  neglected  it  on  various  oc- 
casions. 

It  is  denied  that  the  v<^age  was  prolonged  on  the 
coast  of  La  Vera  Cruz  contrary  to  the  true  meaning  . 
and  intent  of  the  artides.  Severity  towards  some  of  the 
libellants  is  admitted,  as  proceeding  necessarily  from 
their  disobedient,  disorderly,  insolent,  and  mutinous, 
temper  and  conduct.  lU  treatment  beyond  this  exercise 
dl  discipline  is  denied* 

The  answer  admits  that  four  of  the  libellants  were 
allowed  by  the  mate,  in  the  captain's  ab^race,  to  go  on 
shore  for  one  hour.  They  did  not  return  in  twenty- 
four  hours;  whereupon  the  captain  refused  them  per- 
mission to  go  on  board:  he  is  now,  however,  ready  to 
receive  them. 

It  is  admitted  that  the  clothes  and  wages  of  others 
of  the  libellants,  who  are  named,  were  detained  be** 
eause  they  deserted,  and  were  not  entitled  to  wages 
until  their  return  to  Jamaica.  The  captain,  neverthe« 
lessi  offers  to  take  these  men,  also,  on  board,  and  to 
pajr  their  wages  in  Jamaica^  if  they  do  their  duty  ac- 
ccnnding  to  the  articles. 

As  to  five  seamen,  who  behaved  so  mutinously  on 
board  as  to  make  their  reception  dangerous,  the  cap* 
tain  submits  to  the  direction  of  the  court,  professing 
his  utter  unwillingness  to  let  these  people  come  on 

beard. 

From  this  statement  of  the  pleadings,  three  points 
xirise  for  my  decision* 

1st.  Whether  the  stay  off  the  coast  of  Xa  Vera  Cruz 
is  such  a  |>rolongation  of  the  voyage  as  amounts  to  a 
breach  of  the  articles. 

52d. 
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iy9fl>  2d.  Whether  the  captain's  severity  to  part  of  the 
EUttonetai.  crew  will  justify  me  in  decreeing  payment  of  wages 
Ship  BeOoDft.  and  a  discharge  to  them. 

3d.  Whether  such  as  were  voluntarily  discharged  in 
this  port,  and  such  as  were  refused  admission  on  board 
for  absence  beyond  their  leave,  are  entitled  to  wages 
in  the  one  case,  and  to  wages  and  discharge  in  the 
other. 

In  determining  the  first  point,  the  mercantile,  not 
the  warlike,  character  of  the  ship  must  be  considered. 
She  had  a  valuable  cargo,  great  part  of  which  was  to 
be  landed  there.  The  seamen  were  shipped  in  a  double 
capacity;  ihey  were  to  have  wages,  as  belonging  to  a 
merchantman;  and  prize  money  as  belonging  to  a  let^ 
ter  of  marque.  The  case  quoted  from  Bopkinson  122, 
must  be  so  construed  as  to  protect  the  captain  and 
owners,  as  well  as  the  seamen,  against  too  strict  a  con- 
struction of  their  contracts.  In  privateers  monthly 
wages  are  not  paid;  the  trading  voyage  occasioned 
their  being  stipulated  for  here.  There  was  no  wanton 
delay.  The  person,  a  Spaniard,  who  had  agreed  to  pur- 
chase these  goods,  and  to  pay  for  them  at  La  Vera 
CruZj  sailed  in  the  BeUona  from  Jamaica^  and  left 
them  at  the  Isle  of  Arcos  that  he  might  be  ready  with 
the  money  as  soon  as  the  ship  should  arrive  oflf  the 
coast.  They  cruized  five  or  six  days  before  he  made 
his  appearance.  The  goods  were  on  deck  and  ready 
for  delivery  by  the  time  this  man  and  his  boats  were 
along  side  the  ship.  He  had  brought  no  money,  and 
there  was,  of  course,  no  delivery  of  the  cai^.  It  ap* 
pears,  however,  that  he  promised  to  return,  prepared 
to  pay  for  what  he  had  bought.  Would  the  captain, 
under  such  circumstances,  have  been  justified  to  the 
freighters  and  owners  if,  by  sailing  away,  he  had  to* 
tally  defeated  every  purpose  of  the  trading  voyage? 
I  think  not. 

The 
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The  laniard's  return  might  be  daUy  ext^ected;     trw. 
wages  went  on,  and  the  crew  were  liberally  supplied.  £(iuoii  et  a 
They  knew  the  cargo  was  to  be  discharged  at  sea  intosup  BeUodtf, 
boats;  and  that  this  must  occasion  additional  delay  and 
uncertainty.  It  might  have  been  prevented  for  a  week 
or  ten  days  by    rough  weather*   Would  that  have 
amounted  to  a  deviation  from  the  articles?  Should  the 
great  interests  of  those  concerned  in  this  mercantile  spe- 
culation have  given  way  entirely  to  the  commencement 
of  a  cruize  in  which  no  certain  interest  was  involved?  At 
any  rate,  the  vessel  would  have  been  much  fitter  for 
her  business  of  cruizing,  after  the  discharge  of  her 
cargo.  Hopkinsony  122.  lays  it  down  that  the  constant 
practice  of  this  court  shews  a  greater  liberality  prevails 
here,  in  the  construction  of  maritime  contracts,  than 
is  found  in  the  strictness  of  common  law  doctrines. 
This  law  applies  to  the  case  before  me.  An  equitable 
construction  of  the  articles,  and  the  circumstances  of 
the  case  concur  to  forbid  my  considering  the  delay  off 
La  Vera  Cruz  as  a  deviation  sufficient  to  sustain  this 
part  of  the  libel. 

The  point  of  ill  usage  comes  next.  Of  fifty  men . 
compofiiing  the  crew,  eight  only  complain  of  this.  Four 
of  these  were  in  irons,  some  for  a  shorter,  some  for  a 
longer  time.  One  was  threatened  with  death.  The 
prizemaster  put  c«i  board  a  captured  vessel  was  shot 
at  by  the  captain,  while  the  prize  was  in  tow,  and  cut 
over  the  head  in  the  harbour.  EUiion^  upon  giving 
some  provocation,  was  desired  by  the  captain  to  tak^ 
his  choice  of  a  brace  of  pistols.  This  man,  with  two 
others,  were  ordered  to  remain  below;  but  this,  it* 
seems,  did  not  prevent  their  coming  on  deck  when  they 
pleased.  They  were  refused  cabin  allowance,  but  re- 
ceived ship's  allowance  from  the  cook.  It  is  difficult 
for  the  judge  of  a  neutral  nation,  not  fully  acquainted 
with  the  lex  loci  of  the  parties,  to  determine  with  pre- 
cision questions  of  this  sort;  and  I  am  happy  to  avait 

mysctf 
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lyga*  royadfofthe  doquent  and  able  sentiments  of  a  great 
EOnon  et  ai.  admiralty  judge,  air  James  Marriott^  as  I  find  them 
sup  Beiiona.  delivered  to  the  jury  in  a  cause  tried  before  him  about 
six  years  ago.  I  have  transcribed  the  chaise  verbatim, 
as  well  on  account  of  its  intrinsic  merit,  as  because  it 
appears  strictly  applicable  to  this  ground  of  the  libel 
before  me. 

*^  You  vi^ill  call  to  mind  continually/'  says  he,  ^'  th^ 
'^  state  and  condition  of  the  parties  concerned,  the  na- 
'*  ture  of  their  lives,  business,  and  necessities.  Conse-* 
^^  quently,  in  judging  of  matters  committed  on  the 
^^  hig^  seas,  you  will  take  into  view  the  state  of  socieQr 
upon  that  element,  where  all  is  violence.  This  con- 
sideration makes  a  great  difference  between  actions 
'^  at  sea,  and  actions  on  land,  where  every  thing  comes 
^^  within  sight  and  knowledge  of  the  neighbourhood, 
^^  and  where  the  peace  and  tranquillity  of  the  subject 
^^  is  generally  secure  under  a  mild  and  moderate  go- 
vernment. You  have  to  judge  of  ferocious  men, 
possessed  of  few,  but  strong  ideas,  peculiar  to  their 
'^  employment;  of  men  hardened  by  danger,  and  fear- 
^^  less  by  habit.  The  subjects  of  your  deliberation  are 
*^  actions  done  on  a  sudden,  vehement  from  the  nature 
^'  and  necessity  of  the  occasion.  The  preservation  of 
ships  and  lives  depends  often  upon  some  act  of  se- 
vere, but  necessary,  discipline.  These  scenes  of 
violence  present  no  very  amiable  picture  of  human 
nature;  but  such  violence  is  frequently  justifiable, 
^^  sometimes  absolutely  necessary;  because,  witliout 
it,  no  commerce,  no  navigation,  no  defence  of  the 
kingdom  can  be  maintained.  The  consideration  of 
'^  thb  should  soften  the  rigour  of  judgment  which 
^  mi^t  otherwise  be  made,  on  land,  by  persons  igno- 
*^  rant  and  inexperienced  of  what  is  done  at  sea.  It  is 
^^  painful  to  observe  that,  without  the  greatest  care  in 
*^  weighing  of  evidence,  no  commander  or  officer  of  a 
^*  ship  can  be  safe  upon  his  trial.  In  charge  of  the  lives 
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**  and  properties  of  other  men,  contending  with  tire     ty98* 

"  most  ferocious,  upon  an  ungovernable  element,  a  eiubod  et  ai. 

*'  commander  is  placed  every  moment  in  danger  of  ship  BcUou. 

"  the  loss  of  character  and  life.  A  ship  is  a  little  go« 

"  vemtoent,  compressed  into  a  narrow  compass,  in 

"  which  there  can  be  no  hope  of  security  for  any  man 

^^  on  board,  without  a  rapid  and  strong  occasional  ex- 

"  ertion  of  an  absolute  power  placed  in  one  man.  Like 

"  other  governments  and  situations,  the  command  of 

'^  a  ship  is  open  to  the  most  horrid  general  combina- 

^*  tions  and  conspiracies  with  all  their  consequences, 

'^  fit  to  make  the  stoutest  heart  tremble.  The  passions 

"  operate,  at  sea,  without  control;  and  all,  on  board  of 

*'  a  ship,  is  too  often  a  scene  of  misery,  terror,  disor- 

"  der,  disobedience,  resentment,  and  revenge.'^ 

Let  these  Englishmen  be  judged  by  this  rule  of  one 
of  the  ablest  of  their  own  lawyers,  and  then  the  con- 
duct of  the  captain  of  the  Bellona  will  appear  in  a  moro^ 
favourable  light  than  it  has  been  represented.  Never- 
theless, there  are  some  parts  of  it  highly  censurable, 
particularly  as  to  the  man  appointed  to  the  command 
of  the  prize;  and  as  to  one  other  whom  he  threatened 
to  shoot.  If  he  had  done  it,  I  should  have  thought  it 
murder;  but  if  it  was  only  in  terrorenij  it  may  well 
come  within  the  necessity  so  ably  stated  by  sir  James 
Marriott. 

Upon  the  third  point  I  am  of  opinion  that  Donnel 
Ae  prizemaster,  is  entitled  to  his  discharge  and  wages* 
The  five  men  whom  the  captain  is  anxious  to  exclude 
bom  his  ship  may  be  discharged;  but  their  wages  must 
be  paid.  Those  that  left  the  ship  before  she  was 
moored,  under  a  short  leave  of  absence,  as  they  pre- 
tend, from  the  mate,  were  guilty  of  gross  misbehaviour 
in  extending  it  to  twenty-four  liours;  but  as  the  cap^ 
tain  has  offered  to  receive  them  again,  and  to  pay  them' 
according  to  the  articles,  I  shall  not  pronounce  the 
contract  dissolved.  They  were  (he  aggressors,  and  must 

not 
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iy98«     i^t  be  allowed  to  take  advaot^e  of  their  own  wroi!^. 

Ellison  et  ai.  Let  them  go  on  board  suid  complete  their  voyage. 

Ship  Bdiona.  I  recommend  to  the  captain  to  forgive  and  foi^;et 
what  has  passed,  and  direct  that  he  pay  all  costs  of 
suit,  since  his  refusal  to  receive  some  of  the  men  on 
board  occasioned  a  general  application  to  this  court 
for  redress. 


Ellison  et  aL  v.  Ship  Bellona. 

September. 

Letters  of    TN  ai^uing  this  plea  to  the  jurisdiction  of  the  court, 
fcr'nTthe'ir  A  two  grounds  Were  taken. 

froro^^ation.     ^^^  ^^^  ^^  ^^  nations. 

«i  fhipt  of        2d.  The  25th  article  of  the  treaty  between  Great 

war  or  iH*i* 

vateen,  in-  Britain  atid  the  United  States.  * 

fSl^rlL"        Under  the  first  head  it  was  contended  that,  as  this 

tiiey  arc  cin-  ' 

ployed  fop  is  a  vcsscl  of  war  equipped  by  a  foreign  power  for  cap- 
purposes,  turing  vessels  of  its  enemy,  and  furnished  with  articles 
•Howed^to^  peculiar  to  such  vessels  and  different  from  the  com- 
«™«««  ^<^»-moii  engagements  made  by  merchant  seamen,  the 
men  on  court  cannot  interfere  on  this  occasion, 
tewof*^^**  It  is  undoubtedly  true  (and  so  adjudged  in  Hop- 
'^^^^ ^^y  kinson  104.)  that  mariners  enlisting  on  board  a  ship  of 
wages  In  a  War  or  vcsscl  belonging  to  a  sovereign  independent 
i»eutpa  port.g^^^^  cannot  libel  for  wages  due;  and  the  reason  is 

that  seamen  in  such  case  look  to  the  government  of 
their  nation,  by  whom  they  are  employed,  and  who 
undertake  that  they  shall  be  paid. 

In  privateers,  whose  commissions  are  altogether  of  ^ 
a  warlike  nature,  it  is  settled  by  contract  between  the 
owners  and  crew  what  share  of  prize  each  party  may 
claim;  and  before  the  seamen  become  entitled,  the 
validity  of  every  prize  must  be  determined.  This  can 
only  be  ascertained  by  a  court  of  the  nation  to  which 

the 
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,  the  captors  belong;  neutral  nations  have  no  sort  of  ju-     ^^98. 
risdiction  therein.  *  ^^^l  «^  »^- 

But  the  case  is  materially  different  wkh  respect  to  swp  Beiippi#t 
lettersof  marque,  which  are  trading  vessels^  armed,  and 
commissioned  to  cruize  occasiondiiv. 

The  Belhna  is  one  of  these.  It  appears  that  she  was 
fitted  out  at  Leitfiy  on  a  voyage  to  Jamaica  with  a  car- 
go of  great  value,  consigned  to  the  captain  and  another 
person  on  board.  The  crew,  consisting  of  about  forty 
men-,  was  shipped  under  articles.  The  vessel  arrived 
at  Jamaica^  where  this  crew  quitted  her  from  some 
motive  of  dissatisfaction  as  to  the  further  voyage;  and 
a  new  crew  was  shipped  under  new  articles  which  de* 
scribe  the  new  voyage,  and  stipulate  what  wages 
should  be  paid. 

It  appears  that  part  of  the  cargo  on  board  was  on 
freight  to  La  Vera  Cruzy  and  that,  when  this  should 
be  landed,  the  vessel  was  to  cruize  for  six  weeks. 

For  the  regulation  of  this  cruize  another  set  of  arti- 
cles was  sighed,  by  which  it  was  fixed  that  the  owners 
were  to  have  three  fourths  of  all  prizes,  and  the  sea- 
men the  remainder.  The  stipulated  wages  are  decisive 
of  the  commercial  character  of  this  vessel,  and  distin- 
guish her  from  a  privateer. 

Courts  of  admiralty  have  a  general  jurisdiction  in 
causes  civil  and  maritime;  and  the  9th  section  of  the 
judiciary  act  of  congress  vests  that  p6wer  in  this  court. 
The  case  of  seamen's  wages  comes  within  this  descrip- 
tion  of  causes;  and  this  jurisdiction  has  been  uniform- 
ly exercised  by  me,  as  regards  foreigners  generally. 
The  consular  convention  with  France  formed  a  sin- 
"  gle  exception  in  relation  to  seamen  of  that. nation.  If, 
then,  the  court  is  entitled  to  look  into  arid  decide  up- 
on the  articles  of  seamen  engaged  on  board  a  mer- 
chant vessel,  shall  that  jurisdiction  be  ousted  merely 
because  the  vessel  is  armed? 

P  In 
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Bubon  et  aL~the  couit  se^ms  to  bc  conceded;  why  not  in  the  case 
aup  BeUfM.  of  w9ges  al$Qf 

If  41  vessel  arrive  here  and  H  appear  that  tlie  voyage 
was  to  end,  or  the  seamen  to  be  dis^haifged,  in  Hm 
port,  no  objection  could  be  made  to  the  enforcement 
of  the  qoaitract.  It  is  the  daily  practice  of  our  courts, 
as  well  as  those  of  England;  tx>th  are  guided  by  the 
l^  l^oif  and  regulate  their  decisions  accordingly.  I 
irery  lately  discharged  two  seamen  from  a  British 
.arn^ied  hjaip^  because  it  appeared  by  the  articles  that 
tjhey  had  engaged  only  to  come  to  this  port. 
.  The  $5th  article  of  the  treaty  with  Great  BriUiin 
has  been  relied  on  in  the  second  place*  But  this  evi- 
dently relates  merely  to  prizes. 

It  is  found  in  all  our  treaties,  and  generally  in  those 
d^tween  commercial  nations  possessed  of  a  naval  pow- 
er. It  provides  that  the  neutral  power  shall  not  tsJce 
cognisance  of  prizes^  and  permits  the  captor  to  have  an 
asylum  in  our  ports  till  he  shall  see  fit  to  proceed, 
with  hi&  prize,  to  the  ports  of  his  own  nation.  But  &is 
by  no  means  excludes  jurisdiction  as  to  incidental 
matters  not  connected  with  the  question  of  prize. 

Before  this  provision  by  treaty,  neutral  courts  were 
frequently  induced  to  restore  prizes  brought  within 
their  jurisdictional  limits;  that  practice  is  efiectually 
restrained  by  the  clause  relied  on. 

Yet  there  are  Qases  evm  (^f  prize  where  this  court 
wiU  interfere. 

^t  wiU  restore  ^mericw  vessels  Inrought  as  prize  in- 
to thijs  port., 

It  will  divest  a  French  privateer  of  his  British  or 
X)utch  prize  taken  within  our  jurisdictional  limits^  or 
hji  a  vessel  fi$teji  out  in  our  harbours.  French  prizes, 
under  similar  circumstaapes  would  be  restored,,  with- 
out regard  to  the  elaim  of  a  British  or  other  captor. 

£ach  of  these  cases  has  occurn^,  been  decided, 

and 
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«Bcl  confirmed  in  every  slage  of  appeal.  The  law  is     17M. 
thex:eiare,  fixed.  £iite<m~iitX 

But  it  is  said  that  this  power  of  discharging  the  suip  Beiioo*. 
crew  of  an  armed  vessel  amounts  to  a  power  of  laying 
her  under  embargo,  for  that  she  is  prohibited  by  our 
laws  from  recruiting  in  our  ports,  tn  support  of  this 
^ilgument,  the  act  of  congress  ot  June  1794  was  quel- 
led. That  act  is  declaratory  of  the  law  of  nations,  con- 
firms  all  the  doctrine  cit^d  IVom  P'attel^  and  provides, 
inter  aRa^  that  no  foreign  armed  vessel  shall  add  to  het 
force,  within  our  port^,  by  augmenting  the  number  of 
her  guns  or  other  equipment  solely  applicable  to  war, 
iior  enlist  men  for  the  service  of  a  foreign  state.  But 
it  has  been  determined,  under  this  clause,  that  repair! 
necessary  to  put  a  vessel  in  statu  fuOy  alterations  in  tlit 
numner  of  her  equipment  (without  adding  to  herjbrc&) 
and  the  shipping  of  men  to  the  amount  of  the  orighisd 
number  that  composed  the  crew,  are  not  such  infrac- 
tions of  the  treaty  as  call  for  the  interference  of  the 
court. 

If  every  |nan  in  the  Belhna  were  changedy  I  should 
decide  that  our  neutrality  was  not  committed,  provi- 
ded the  ship  carried  out  the  same  number ^  and  nb  fnare^ 
that  she  brought  in. 

I  should  willingly  have  got  rid  of  the  trouble  that 
must  attend  an  investigation  of  the  merits  of  this  causes 
But  I  hold  myself  bound  by  law  to  retam  the  suit, 
and  to  dittct  that  the  claimant  answer  over. 

Jiulgin 
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If  the  mas-    rx^HE  libel  states  that  the  sloop  Rainbow ^  Sesson 
money  for        >  master,  took  on  board,  in  the  port  of  New-  York^ 
da!mi"Tto  ^  ^^^^  ^^^^'  certain  goods,  wares  and  merchandize 
the  vessel     consigncd  to  the  actor,  Mr.  Bulging  in  Charleston. 
hfgh  8Ta,the     That,  on  her  voyage,  she  was  so  much  damaged  in 

htT-JSwdic-  ^  8^^  ^^  ^^"^  ^^  ^^  ^^  forced  into  the  port  of  TVil- 
tion.  mingtouy  in  North  Carolina^  where  it  was  found  that 

considerable  repairs  were  necessary  to  enable  her  to 
proceed  to  Charleston.  That  the  master,  having  neither 
funds  nor  credit,  disposed  of  part  of  the  actor's  said 
goods  to  raise  money  for  payment  of  these  repairs 
and  outfits:  and  the  libel  prays  that  the  vessel  may  be 
sold  to  reimburse  the  same,  with  damages  and  costs. 
Several  exhibits  are  filed  with  the  libel,  viz. 

* 

1st.  An  account,  amounting  to  nine  hundred  and 
ninety  eight  dollars,  being  the  value  of  the  goods  sold, 
with  an  advance  thereon. 

2d«  A  certificate,  signed  by  two  merchants  here,  of 
the  difference  between  the  original  invoice,  and  the 
goods  delivered. 

3d.  A  protest  of  the  master  at  Wilmington^  accom- 
panied with  a  certificate  of  two  shipmasters  and  two 
shipcarpcnters  of  the  damage  sustained  by  the  vessel, 
and  of  the  repairs  necessary  to  fit  her  for  sea. 

4th.  An  account-sales  of  the  articles,  and  also  one 
of  the  expenditure  of  the  money. 

A  plea  to  the  jurisdiction  of  this  court  has  been  in- 
terposed by  WiVxam  Harding^  owner  of  the  sloop, 
stating  that  the  matters  and  things  contained  in  the  li- 
bel, if  Aey  ever  took  place  at  all,  were  transactions  on 
land,  of  which  this  court  has  no  cognizance. 

That  they  must  be  referred  to  a  court  of  com- 
mon law. 

That 
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That  Qo  express  hypothecation  is  produced,  and  no     m%. 
implied  one  will  subject  the  vessel  to  sale.  Buigia 

On  the  part  of  the  libellaot  it  is  insisted  that  hy-  sip.  aidnbow. 
pothecations  may  be  implied  as  well  as  expressed. 

That,  for  supplies  furnished  or  money  advanced,  a 
lien  is  created,  of  which  this  court  has  jurisdiction. 
And  that  the  master,  having  sold  goods  to  raise  money 
for  the  use  of  the  vessel,  must  be  considered  as  the 
agent  of  JBulginj  to  whom  the  goods  belongedj  and  that 
an  hypothecation  must  be  implied. 

This  is  the  first,  case  of  the  kind  that  has  been 
brought  before  me,  and  I  have  considered  it  with  at- 
tention. The  only  question  now  is  whether  the  juris- 
diction of  the  court  extends  to  it.  Of  all  the  cases 
cited,  not  one  came  up  to  the  point  The  cause  lately 
decided  by  me,  of  Jones  v.  Schooner  Massachusetts^ 
was  very  differently  circumstanced.  That  was  a  suit 
on  a  bill  of  lading  of  goods  at  the  Havannaj  to  be  de- 
livered in  Charleston.  They  were  delivered,  but  k  was 
alleged  that  part  of  them  had  been  damaged  in  this 
harbour.  As  the  contract  was  made  on  land,  and  the  da- 
mage done  in  port,  I  dismissed  the  cause  as  appertaining 
to  common  law  jurisdiction,  exclusively.  But  here,  the 
vessel  sustains  such  damage  at  sea  as  forces  her  into    "" 
port  to  refit;  to  effect  which,  and  enable  her  again  to 
put  to  sea,  the  master  raises  money  by  this  sale  of  the 
actor's  goods.  The  cause  then  of  the  transaction  arose  ^ 
at  sea,  and  it  is  agreed  that  incidental  matters  follow 
the  original  jurisdiction,  whatever  the  nature  and  com- 
plexion of  those  incidents  may  be. 

It  is  laid  down  in  a  treatise  de  Jure  tnaritimo  et 
navali  444.  '^That  if  a  master  t^e.up  money  to 
"  mend  or  victual  his  ship,  without  occasion,  he  alone 
'<  shall  be  liable,  though  generally  the  owners  shall  an^ 
^'  swer  the  fact  of  the  master.  But  if  there  was  cause 
^'  of  mending  the  ship,  though  the  master  spend  the 

■J 
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i79B»    **  nM)iiey  another  way,  yet  the  owners  and  ship  become 
M«ii     '<  liable  to  satisfy  the  crfiditor." 
al^]tll^be1r.     in  Uie  same  book  450,  it  is  said,  that  ^^  owners 
*^  should  be  cautious  whom  they  appoint  to  the  comr 
V  mand  of  their  ressel,  since  his  act  subjects  them  to 
^*  answer  uny  damage,  or  other  thing  he  may  d6  in  re- 
**  ference  to  his  em^^yment.  That,  if  need  be,  he  may 
^  in  a  strange  country  borrow  money  upon  some  of 
"  the  tackle,  or  sell  some  of  the  merchandize;  the 
*^  owner  of  which  shall  receive  the  highest  price  thdt 
**die  remainder  of  the  goods  obtain."  (See  2  Peters^ 
Adm.  Dec*  Appendix  67,  TS.) 
The  first  section  of  the  laws  of  Oleron  is  quoted  in 
*    support  of  diiB  authority,  which,  I  think,  is  sufficient 
to  sustain  the  jurisdiction  of  the  court  on  the  pi^sent 
occmion.  These  laws  and  others  of  the  same  mari- 
time nature  must  be  our  guides. 

I  consider  the  storm  at  sea  as  giving  rise  to  this 
transaction  of  the  master.  The  vessel  could  not  have 
left  /^r^mmj^f on  without  the  repairs  she  got  therei  and 
the  captain  was  justifiable  under  his  circumstances  in 
borrowing  this  money.  It  was  solely  for  the  use  of  the 
vessel;  and  reason,  as  well  as  law,  makea  her  liable. 
'  In  Finer  S2%  the  captam  of  a  vessel  pawned  his 
own  person  for  the  ransom  of  his  vessel,  taken  by  pi«* 
rates.  They  carried  him  to  Siciiy^  where  he  bon-ow<* 
ed  the  money,  gave  bond  for  it,  and  redeemed  his 
person.  On  his  return  to  Englmd^  he  sued  for  this 
mtmey  in  the  admiralty,  and  recovet>ed  it.  Prdiibition 
was  denied  upon  application  to  a  court  of  common 
law. 

I  am  of  opinion  that  the  plea  to  the  jurisdiction  bt 
dismissed,  Md  that  the  defisndant  answer  over.* 

Martm 

*  See  Peters*  Adm.  Aep.  Appeftdix  f  4,  vol.  ii.  where  it  it  s&id, 
tiiat  <<  if  9LfuuU  of  fke  msitef  irespecting  the  cargo  be  eommitted 
^  wper  aitum  jnarc^  the  admiralty  shall  have  jurisdiction.'*  Se» 
cu9i  if  on  land.  The  distincUon  seems  strictly  applicable  here. 
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October. 

T^HIS  is  a  suit  for  seamen's  wages,  and  a  certificate  wages  de- 
**"    of  the  captain  is  produced,  in  which  he  acknow-  ^^^  "P?|, 
ledges  the  amount  due.        '  certificate 

It  is  objected,  that  these  seamen  had  assisted  the  were  du^. 
captain  to  carry  tlie  vessel  out  of  her  course.  ^^Vasin 

That  these  wages  accrued  in  port,  when  the  vessel  po^,  not ' 
was  earning  no  freight,  and  was  in  custody  of  the  fr^^htSoch 

mar^iha)  certificate 

marsnai.  the  beat  evi- 

That  all  wages  due  up  to  the  time  of  the  vessel's  ^^^^t «» 
•  -    - ,      **     . ,       *  articles  be- 

am val  had  been  paid,  ingprodu* 

The  only  question  is  whether  the  owners  of  the  ves-  ^^* 
sel  are  answerable  for  the  act  of  the  captaia  in  this  in- 
stance. I  think  they  are. 

Captain  Dillingham  was  master  of  the  vessel  at  her 
arrival  here,  on  the  2 /^th  February  last.  On  the  10th 
April  the  marshal  took  cliarge  of  the  vessel,  by  order 
from  this  court.  On  the  1st  diJune  following  she  was 
(fiacharged  from  his  custody.  The  actors  in  this  cause 
continued  on  board  the  whole  time,  considering  them* 
selves  bound  to  do  so. 

They  demand  wages  from  1st  March  to  1st  June; 
and  the  captain  certifies  their  right  to  them.  They  can 
produce  no  higher  evidence,  for  they  cannot  compel 
the  production  of  the  articles;  nor  have  the  other  par- 
ties  brought  them  forward. 

Let  the  marshal  sell  this  ship,  or  so  much  as  may 
be  necessary,  and  let  these  wages  be  paid^  with  costs 
of  suit 


John 
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1798.  John  Tiinno  v.  Ship  Mary  and  Henry  TVhite. 

Nov.  25th.  r  J  J 


A  bottomry  T^HIS  is  a  suit  on  a  bottomry  bond  executed  by 
entered  into  Henry  fFhtte^  master  of  the  ship  Mary^  in  the 

?cr  oniy™un'PQ»^  of  Londtm,  November  9th,  1797,  to  John  Tnnno, 
der  circiim-for  the  sum  of  1466  pounds  sterling;  with  a  premium 
great  dis-     of  thirty  per  cent,  payable  within  ten  days  after  the  ar- 

when  fce  has  "^^^  ^^  ^^^  ship  in  Charleston. 

no  other  ^  claim  and  answer  are  filed  on  the  part  of  Asher 

means  of  re-  * 

pairing,  &c.  Robing  of  Newport^  Rhode  Island^  as  owner  of  this  ship 
at  the  date  of  the  bond,  and  from  the  19th  July  prece* 
dingl  It  is  alleged  that  the  said  bond  was  not  execu- 
ted in  good  faith,  nor  upon  the  principles  of  maritime 
hypothecation;  and  the  claimant  prays  that  the  libel 
may  be  dismissed  willi  costs. 

The  replication  to  this  claim  and  answer,  denies  that 
fiobins  was  owner  of  the  Mary  on  the  19th  of  July ^ 
averring  that  she  was  at  that  time  registered  in  the 
name  of  Cyprian  Sterry^  who  held  her  as  trustee  for 
the  joint  account  of  himself,  Tunno  and  Cox,  and  Mil- 
.  ler  and  Robertson  of  Charleston,  merchants.  That  al- 
though a  bill  of  sale  to  Asher  Robins  might  have  been 
executed  on  that  day,  yet  he  was  fully  informed  by 
Sterry  of  the  trust  aforesaid,  and  received  the  bill  of 
sale  subject  to  the  equitable  rights  of  the  joint  con- 
cern. That  Henry  White  was  appointed  master  by  the 
said  Tunno  and  CoXy  and  MUler  and  Robertson,  Viitii 
the  full  knowledge  and  approbation  of  said  Sterry. 

The  replication  further  states  that  the  voyage  from 
London  to  Charleston  was  not  ordered  by  Tunno  and 
CoXj  and  Miller  and  Robertson,  but  originated  in  ne- 
cessity arising  from  the  unexpected  failure  of  Sterry, 
and  his  inability  to  advance  funds  for  a  different  voy- 
age, which  had  been  contemplated  by  the  owners  of  the 
ship  previously  to  her  leaving  Charleston.  It  is  admit- 
ted 
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ted  that  John  Tunno  was  tlie  usual  correspondent  of    1798. 
lunno  and  Cox^  and  3fi/iirr  and  Robertson^  in  Lon-  johD  Tanno 
dm;  but  was  totally  unknown  to  Sterry  or  Babim.  g^p  liary. 
That  at  the  time  of  the  execution  of  the  bond  he  had 
no  money  in  his  hands  of  Sterry  or  Robins^  nor  of 
Twmo  aiul  Cox^  or  Miller  and  JRobertsotiy  after  appro* 
priation  of  tlie  out-freight  of  the  ship  from  Charleston 
to  l/mdon;  nor  could  the  captain  have  raised  any  on 
the  personal  credit  of  his  employers.  He  was,  there^ 
fore,  under  the  necessity  of  thus  pledging  the  ship. 

A  rejoinder  to  this  replication  denies  that  Twmo  and 
Cbo?,  and  MUler  and  Robertson  were  joint  owners  of 
the  ship,  insisting  that  Robins  is  sole  owner  by  legal 
conveyance  of  19th  Jufy  1797,  from  the  former  regis- 
tered owner.  It  also  denies  that  Robins^  at  the  time  of 
sale  and  advancing  of  his  money,  had  any  notice  of  any 
interest  or  claim  to  the  ship,  in  Tunno  and  Coa;,  and 
Miller  and  Robertson.  It  states  that  John  Tunno  re- 
ceived 1188/.  8^.  lOd.  for  the  out-freight  of  the 
vessel,  that  he  was  the  usual  correspondent  and  agent 
of  Tunno  and  CoXj  and  Miller  and  Robertson;  and 
that  he  acted  under  their  orders,  touching  the  ship  and 
cargo. 

There  are  other  allegations  on  both  parts  which  do 
not  appear  to  be  material.  A  number  of  exhibits  have 
been  filed,  and  the  evidence  of  Mr.  Russel  taken,  t^ciuS 
vocey  in  court. 

The  pcHnt  for  my  ^decision  is,  whedier  this  bond  crem- 
ates such  a  lien  on  this  vessel  as  to  give  jurisdictiosr 
to  the  court. 

The  law  respecting  hypothecation  requires  that  it 
be  the  voluntary  act  of  the  master  when  and  where 
money  was  advanced  for  necessaries  or  repairs.  The 
money  ought  to  be  advanced  solely  on  the  ftiith  of  the 
hypothecation  and  not  on  any  personal  credit,  in  a  fo* 
reign  port,  and  in  such  distress  as  that  th^  voyage 
cpuld  not  be  completed  without  it. 

Q  R 
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1798.  It  appears  that  thi^  ship  sailed  from  this  port  about 
John  Tunno  the  25th  Jultf  1797,  bound  to  London;  that  at  the  time 
Ship  Maiy.  of  her  sailing  she  was  owned  by  Sterry^  Tunno  and 
Cox^  and  Miller  and  JRobertson;  that  she  had  com- 
pleted her  lading  on  the  1 8th  July;  and,  on  the  19th^ 
Sterry  who  resided  in  Rhode  Islandj  sold  his  right  in 
her  and  her  earnings  from  a  penod  antecedent^  to  Ro^ 
6im,  the  present  claimant.  His  letter  oi  the  29di  Juljf 
to  Miller  and  Robertson^  received  by  them  on  the  13di 
August^  was  the  first  notice  they  had  of  the  sale.  It  ap« 
pears,  however,  by  a  letter  front  Tutmo  and  Cox  to 
John  Tunno  J  of  the  5th  jfugust^  that  they  had  advice 
of  Sterry^ s  failure,  on  that  day. 

I  have  called  these  gentlemen  joint  owners  widi 
Sterry  of  this  ship,  and  I  am  authorized  to  do  so  by 
the  exhibits,  among  which  are  Sterry^s  accounts  be- 
tween himself  and  them  as  joint  owners  of  the  vessd; 
a  letter  from  ISUer  and  Robertson  to  Sterry  after  the 
riiip  was  loaded,  in  which  they  express  a  purpose  of 
purchasing  a  further  share  in  her;  Robins*  letter  to 
liiem,  in  which  he  says:  '^  Mr.  Sterry  informs  me 
^*  that,  by  contract,  your  house  are  owners  of  one  third 
^^  of  the  ship;  I  wish  to  know  if  you  would  not  be  in- 
^^  clined  to  take  the  whole  ship  to  your  account,  and 
"  on  what  terms." 

The  question  of  law,  arising  under  the  act  of  con^ 
gress  on  the  assignment  and  change  of  the  re^ster,  is 
for  another  tribunal,  and  it  would  be  improper  that  I 
should  anticipate  its  deci^on«  Tliere  is  sufficient  proof 
before  me  as  to  the  acts  of  ownership  of  J\mno  and 
Cox,  and  Miller  and  Robertson,  on  which  to  found  my 
present  decree. 

I  will  proceed  to  consider  the  evidence,  after  the 
diip  was  loaded,  and  after  she  had  sailed.  The  oip- 
tain's  instructions  are  dated  on  the  18th  July,  and  con- 
tain as  clear  and  positive  a  consignment  of  vessel,  car- 
go, and  captain  as  could  be  devised.  *^  When  you  ar^ 


"  rive. 
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<*  rive,  you  will  deliver  the  ship's  papers  to  John  Tun*     1798. 
^^  no,  under  whose  directions  you  are  on  that  side  the  John  xunno 
'^  water;  his  orders  you  will  attend  to,  and  no  other.  sMp  Mai7. 
^^  He  will  furnish  money  and  necessaries  for  the  ship, 
^^  according  to  the  voyage  she  goes  upon,  also  yourself 
*'  with  what  you  may  have  occasion  fw.  You  are  to 
^  consider  yourself  as  fully  under  his  instructions  as 
^'  if  we  were  present,  being  our  friend  and  attorney." 
ISUer  and  MoberUon  in  a  letter  to  Sterrtfj  18th  Juiif^ 
flay:  *'  The  ship  Mary  is  hare  of  sails,  a  new  suit  must 
'^  be  furrashed  in  Londoriy  and  will,  with  outfits,  take 
''  aU  the  freight." 

It  is  evident,  dien,  that  at  this  period,  freight  was 
eoittemplaled  as  the  fun^  for  outfits  in  Lonndtm  for  ano^ 
tiier  voyage,  and  it  was  not  till  the  5th  August^  ten 
days  after  she  sailed,  that  the  orders  were  given  to  ap- 
propriate the  freights  in  equal  parts  to  Tutma  and  Coa;, 
and  Miiltr  and  Robertson;  and  this  in  consequence  of 
advice  that  Sierry  had  failed.  But  we  find  the  bill  of 
sale  from  Sierry  to  Mobms  darted  on  the  19th  JtUyprch 
ceding,  so  that  Robins  was  owner  of  Sterry^s  share  at 
the  time  tliis  order  is  given  to  appropriate  the  freight 
This  surely  cannot  bind  Robins^  who  was  entitled*  to 
two  thirds  of  the  freight  when  the  ship  arrived  in  Lon^ 
don,  from  which  fund  all  necessary  repairs  and  outfits 
might  have  been  made. 
The  whole  freight  to  London  amounted  to  118B£ 
Two  thirds  of  this  make  792^ 

The  whole  disbursements  are  975/. 

Two  thirds  of  these  are  6S0L 

which  deducted  from  792/.  leave  a  balance  of  142/  in 
Savour  of  Mr.  Robins^  for  his  share  of  freight  earned. 
Where,  then,  is  any  ground  of  maritime  hypotheca- 
timi,  whichy  as  I  have  already  stated,  can  only  arise 
out  of  an  invincible  necessity?  I  see  none;  and  do^ 
Aerefore,  adjudge  and  decree  that  the  libel  be  dis- 
missed  with  costs* 

Campbell 
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Nov.  25th.  Campbeffj  Harvey  £s?  Co.  v.  iS^?j&  Alknomac. 


?e«eTnot  n-  T^HIS  ship,  belonging  to  Mr.  fFaod,  of  the  state 
able  for  bar-    X     of  McMQchisettSy  and  of  which  ffheetmight 

ratpy  ofcaii-  ,  .  t        «  .  i       y 

tuinand  wus  master,  was  chartered  on  the  SOth  January 
y^d'the"  1797,  in  the  port  of  Liverpool^  by  Anderson  and  ChUd^ 
sum  men-    (u^entSj  and  IVheelwristht.  maater,  in  behalf  of  the 

tioned  in  the  ^3^  '  iiiyr  »x^  '•  g- 

charter-par.  owner,  to  Campbell^  Harvey  and  Co.  merchants  oi 
paira  of  the'  Charleston;  who,  by  the  words  of  the  charter-party, 
ship,  if  war-  ^^^^  ^q  have  the  whole  reach  and  burden  of  the  ship 

ranted  by  ,  ,  * 

the  owner  to  (cxccpt  the  Cabin  and  sufficient  room  for  crew,  stores, 
«to«;iS  du-  &€•)  on  ^  voyage  from  Liverpool  to  Greenock^  then  to 
"^l^^^l^^^' Charleston;  from  thence  to  Cawesy  Corkj  cm-  some 
ease  of  loss  other  port  in  Europe^  at  certain  stipulated  freights* 
by  ne^Mi^  The  vessel  to  be  at  the  expense  of  the  owner  and  mas* 

b^th*v^i  *^^  *«"*  ^^  ^  ^^P^  ^f^^  stounch,  and  strong,  well 

arid  carfi^o    manned,  victualled,  tackled,  and  provided  in  every 

buteinfpe.   respect  for  such  a  voyage  in  the  merchant  service^ 

iierai  are.     j^^.  ^^  performance  oi  covenants  in  the  charter-party, 

each  party  was  bound  in  a  penalty  of  500/1  sterling,  to 

secure  which,  the  agents  of  the  owner  and  the  captaia 

bound  the  ship;  and  the  freighters,  the  goods  to  be 

laden  on  board. 

In  pursuance  of  this  agreement  the  ship  proceeded 
from  Liverpool  to  Greenock^  and  after  taking  in  a  fuU 
load  of  goods,  sailed  for  Charleston  about  the  3d  AprU 
1797.  After  {mKceding  nearly  two  thirds  of  the  voy* 
age,  she  was  captured  by  a  French  privateer,  and  or* 
dered  to  Nantz. 

Fourteen  days  after  this,  she  was  recaptured  by  a 
British  sloop  of  war,  and  sent  to  Cork^  where  she  arri- 
ved on  the  SOth  May.  Here  the  agents  for  the  freight* 
ers  paid  the  requisite  salvage  for  ship  and  cargo^  and 
she  sailed  again  for  Charleston  in  August;  but,  meet* 
ing  with  bad  weather  and  contrary  winds  on  this  coast, 

was 
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was  compelled  to  put  into  N&rfolk^  in  distress,  in  the     1798, 
beginning  of  November.  Cunpbeu, 

It  is  in  evidence  that  when  the  ship.arrived  in  Hamp-  ^\ 
ton  Roads,  all  the  crew,  except  the  two  mates,  left  her.      \^^  ^^ 
^he  captain,  who  was  in  bad  health,  went  to  Norfolk^ 
and  diere  prevailed  on  a  Mr.  Dana  to  act  as  agent. 
By  his  direction  three  several  surveys  were  made,  in 
consequence  of  which  it  was  thought  fit  to  land  the 
cargo,  that  the  vessel  might  be  repaired  and  refitted  ' 
for  proceeding  to  Charleston. 

Some  parts  of  the  cai^  were  found  damaged;  other 
parts  had  been  plundered,  and  some  goods  were  miss- 
ing. Sundry  articles  sold,  or  offered  for  sale,  by  the 
seamen  on  shore,  were  seized  and  libelled  in  the  dis« 
trict  court  of  Firginia,  as  forfeited  under  the  trade  laws 
of  the  United  States:  but  that  court,  being  satisfied 
that  they  had  been  purloined  from  the  cargo,  ordered 
diem  to  be  given  up  to  the  agent 

As  soon  as  it  was  discovered  that  many  of  the  goods 
were  missing,  the  captain  and  bodi  mates  followed  the 
example  of  the  others  of  the  crew;  left  the  vessel,  and 
quitted  Norfolk.  The  agent,  thereibre,  hired  another 
captain  and  crew,  who  brought  the  vessel  to  Charles-^ 
ton  xti  February  following. 

It  appears,  also,  that  Mr.  Dana  sold  at  public  auc- 
tion such  parts  of  the  cargo  as  were  damaged,  to  the 
amount  of  3855/.  Virginia  currency;  out  of  which  he 
reimbursed  himself  for  repairs  and  outfits  of  the  ship 
at  Norfolk^  to  the  amount  of-  700/.  sterling.  For  repay- 
ment of  this  sum,  and  for  the  deficiency  of  goods  land- 
ed at  Norfolk  ascertained  by  the  manifest  and  bills  of 
lading,  this  suit  is  brought. 

The  claimant  contends  that  the  amount  of  repairs 
at  Norfolk,  having  been  occasioned  by  tempestuous 
weather^  must  be  brought  into  general  average.  That 
any  deficiency  in  the  cargo  must  >be  attributed  to  the 
vMsel's  having  been  twice  captured*  That  the  master 

tould 


126  Cases  fudged  m  the 

iy98>     could  not  prevent  plunder  or  spoliation  when  he  was 

Cunpben,  not  in  possession  of  the  vessel;  and  ^t  the  frei^ters 

▼.       of  the  whole  vessel^  must  be  considered  as  owners  for 

^.  ^  this  voyage,  and,  as  such,  have  a  remedy  against  the 

insiuers,  and  are  liable  to  other  persons  who  had  goodd 

on  board.  That,  at  all  events,  Wood^s  responsibility  is 

limited  by  the  charter-party.   As  to  the  liability  of 

Campbell  and  Harvey  as  owners  pro  hde  vtce^  cases 

were  quoted  from  Park^  Cawper^  and  Magens^  But 

these  all  related  to  insurance,  and  onJty  shew  that  in 

case  of  deviation,  considered  as  barratry,  the  insurers 

shall  not  be  discharged  from  their  insurance  of  owners 

pro  hdc  vice^  unless  consent  of  such  owners  to  the  de« 

viation  can  be  proved.  The  c(»isent  of  the  real  owner 

was  determined  not  to  discharge  the  insurers. 

How  is  the  case  here?  The  owners  pro  hdc  viee  had 
no  control  over  the  master;  they  did  not  appcunt, 
nor  could  they  discharge  him;  and,  of  course,  shall  not 
be  liable  for  his  acts.  By  the  terms  of  the  charter-p^. 
ty  the  ship  was  to  be  kept  tight,  staunch,  8cc.  Jbr  the 
voyage;  the  owner  therefore  must  bear  the  damages* 

All  necessary  charges  of  unloading,  reloading,  an* 
chorage,  pilotage,  storage,  wharfage,  and  other  such 
expenses  incurred  at  Norfolky  together  with  wages 
and  victualling  of  the  crew  from  the  day  of  consulta- 
tion on  board  at  sea  as  to  seeking  a  port,  till  the  day  of 
her  leaving  Norfolk  to  return  here,  must  be  brought 
into  general  average.  The  difference  between  thev 
own  share  of  these  charges,  and  the  amount  of  goods 
sold  at  Norfolk  must  be  paid  to  the  actors  in  this 
cause. 

The  last  point  for  my  determination  relates  to  the 
barratry  committed  by  the  master  and  crew.  Is  the 
owner  of  the  ship  liable  for  this?  and  to  what  amountf 

There  is  a  clear  deficiency  of  thirty-six  boxes, 
trunks,  &c.  said  to  be  worth  3500^  sterling.  This  ap- 
pears from  a  comparison  of  the  manifest  signed  by 

ikst 
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ihe  captmn,  with  tbe  report  oi  a  pemm  employed  by     trgs. 
the  agent  at  NcrfoUc^  under  the  direction  of  a  custom-  campbeti, 

house  officer.  Har.ey&Co. 

But  it  is  said  that  this  proceeded  from  the  double  ^^^'^^^^ 
capture  of  the  vessel*  If  so,  it  must  have  happened 
belbre  the  captain  made  his  protest  at  Ccrk.  He  there 
mentions  a  quantity  of  porter  drunk  by  the  French; 
but  not  a  word  of  any  spoliation  by  the  British:  if  any 
had  taken  place  it  might  and  ought  to  have  been  as* 
certmned  by  survey,  before  die  salvage  was  fixed  and 
paid.  Nothing  9aid  by  the  captain  can  countervail  his 
protest. 

It  appears,  however,  that  three  boxes  were  sold  at 

Cwrkj  by  the  captain,  for  his  own  use.  He  confesses 

this;  and  that  the  sale  produced  180/.  Goods  to  a  con* 

sjdecable  amount  were  found  on  two  of  the  seMnen  at 

NorfMc^  and  the  decree  of  the  district  court  there  re* 

stored  them  as  parts  of  the  cargo.  There  is  no  Areei 

proof  that  the  others  carried  off  their  share;  but  it  wSl 

hardly  be  doubted^  when  we  consider  that  many  bun* 

Aes  and  boxes  ¥^re  found  broken  open  and  robbed, 

when  the  vessel  was  first  boarded  at  Norfolk;  and  that 

all  the  seamen  left  her  as  soon  as  she  arrived  there, 

and  were  soon  followed  by  the  captain  and  both  mates. 

Indeed,  so  strong  is  my  conviction  upon  this  point 

thiA  I  should  not  hesitate  to  make  the  ^ip  liable  to 

die  iuU  amount  of  her  value,  if  the  charter-party  were 

out  of  the  way.  But  the  parties  have  thereby  fixed 

their  own  damages,  and  I  cannot  exceed  them.  Let 

diis  ship  be  sold,  and  from  the  proceeds  let  the  actors 

receive  the  sum  of  500/.  together  with  all  expenses 

incurred  at  Norfolk  by  the  unloading,  and  detention 

of  the  vessel,  beyond  what  they  are  bound  to  pay  in 

general  average.  Let  a  statement  cS  the  amount  be 

made  by  the  register,  and  enrolled  with  this  decree. 

The 


.1 
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I79e.        The  vessel  scdd  for  six  thousand  dollars.  The  mar-- 
"Campbell,   ahsl  paid  to  CatMpbell  and  Ihroey  the  following  sums: 
>•         T.  Penalty  fixed  by  charter-party,  500/*  j 

mac.  ^      Amount  of  repairs,  deducted  frojn  sale  of 

part  of  the  cargo,    .  548/. 

Ship's  share  of  general  average,  43/. 

1091/. 


Benjamin  Moodie  v.  Brig  Harriet 

Salvage  ai-  HPHIS  is  a  suit  instituted  for  salvage  in  recapturing 
l^Ta^uriif  *e  brig  Harriet  on  the  high  seas,  on  the  26th 
Y*"'T***  of  October  1798- 

ransQin  bio       It  appears,  from  the  plea<Ungs  and  proofs  before  the 
Sat  the  sum  ^ourt,  that  this  brig  belonged  to  Tunno  and  Owe,  and 
M^cd  upon  jmaUer  and  Robertson^  merchants  <rf  this  city. 
should  only      That  shc  Sailed  on  the  8th  day  of  October  last  from 
upo^^the  ar.  &  Spanish  port  on  the  south  side  of  the  island  of  Cubm^ 

v^M?it  h«  '^^""d  ^^  *^  Havanna. 

portofdeiti-     That,  two  days  after,  she  was  taken,  in  sight  of  the 

wWe*  she    island,  by  a  French  privateer  called  the  Betsey;  ano- 

vedf*^  *"*'   *^^  privateer  being  in  company. 

That  these  privateers,  finding  the  brig  had  no  cargo 
on  board,  were  preparing  to  set  her  on  fire;  whereupon 
the  captain  [Lightboume)  proposed  to  ransom  hefw 
This  being  agreed  to,  he  drew  an  order,  on  a  house  in 
the  Havannaj  for  two  thousand  ddlars,  the  sum  fixed; 
which  order  was  payable  upon  the  arrival  of  the  brig 
at  the  Havanna^  and  was  in  nature  of  a  ransom  bill. 
Upon  signature  of  this  paper,  the  vessel  was  suffered 
to  proceed  on  her  voyage,  captain  Lightboume  being 
detained  on  board  one  of  the  privateers  as  a  hostage. 
A  Frenchman,  as  prizemaster,  and  two  American 
seamen  were  sent  on  board  from  the  capturing  vessels; 

but 
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but  they  did  not  interfere  in  the  management  of  the  J  W^a»  _ 
vessel,  leaving  thi^  wholly  to  the  mate,  who  took  the  Bchj.  Moodw 
command,  and  made  the  usual  entries  in  the  logbook.  Bni^  liarrief 

Some  ckys  after  this  they  fell  in  with  an  American 
armed  brig,  who,  finding  that  the  Marriet  had  been 
taken  and  ransomed,  left  her. 

Sixteen  days  after  her  first  capture  ^26th  of  Octa- 
ber)  she  was  met  with  by  a  British  privateer,  of  New* 
Providence^  who  took  possession  of  ber  as  a  recaptured 
vessel,  put  on  board  a  prizemaster  and  crew,  and  or- 
dered her  to  the  port  of  Nassau.  They  endeavoured 
to  reach  that  place,  but,  being  prevented  by  bad  wea-. 
ther  and  contrary  winds,  proceeded  to  Charlesttmj  and 
arrived  here  on  the  19th  Nwember  lasL 

The  only  question  for  the  court  to  decide  is,  whe- 
ther, under  the  circun^stances  of  this  case,  the  actors 
are  entitled  to  any,  and  what,  salvage. 

It  is  contended  on  the  part  of  the  owners,  that,  if  the 
vessel  had  been  carried  into  a  British  port,  no  salv^^e 
would  have  been  aHowed,  because  she  had  been  pre- 
viously ransomed,  and  the  ransom  bill  not  recovered. 

The  argument  appeared,  at  first,  to  have  weight; 
but,  upon  looking  into  cases  partly  resembling  this, 
and  considering  tbe  nature  (tf  the  ransom  bill  produced 
in  the  cause,  I  think  the  inference  will  not  hold. 

The  nmsom  bill  in  this  case  expresses  that  two 
thousand  ddlars  shall  be  paid  upM  the  arrival  of  the  brig 
mt  the  Bbvatma.  But  the  recapture  prevented  ber  ar- 
rival there;  of  course,  the  obligation  became  void:  and^ 
ttougb  they  had  the  captain  as  a  hostage,  yet  no  suit 
eould^ttve  been  maintained  on  that  bill,  in  any  civilized 
country;  because  the  event  in  which  alone  the  payment 
was  expressed  to  be  due,  never  took  place.  What  pre- 
vecited  it?  The  reoapture  by  the  British  privateer.  ^ 
This  saved  the  ransom  to  die  owners.  And  the  French 
captor  seems  to  have  been  of  that  opinion,  for  the 
hostage  was  d^iohftrg^d,  and  the  ransom  bill  with  him. 

R  It 


1 

ISO  Case$  a^ue^ed  in  the 

1798,  It  was  conteiided  that,  if  the  brig  had  arrived  at  the 
benj:  Mooiiie  Htwoimay  hhc  would  have  been  restored,  on  the  ground 
Brig  iLuTict  of  having  been  taken  within  the  jurisdictional  limits  of 
the*  island.  This  might  have  been  the  case;  but  the 
consideration,  I  believe,  would  not  have  availed,  if  she 
had  been  carried  into  a  British  port.  They  would  have 
in  that  event,  considered  nothing  more  than  the  origin 
nal  capture  by  their  enemy,  and  subsequent  recapture 
by  their  subjects.  And  if  this  court  should  go  into  an 
investigation  of  the  point  relied  on,  it  would  involve 
the  question  of  prize,  or  no  prize* 

But  it  is  laid  down  in  Douglas  627.  that  though  the 
contract  of  ransom  happen  to  be  connected,  in  point 
of  time,  with  the  capture  as  prize,  it  does  not  neces- 
sarily arise  out  of  it,  but  is,  in  truth,  a  mere  simple 
contract  of  sale  between  individuals,  who  at  the  time, 
and  for  the  purpose,  of  contract  are  not  considered  as 
being  the  subjects  of  hostile  nations:  on  which  princi- 
ple was  decided  the  case,  in  3  Burrows j  of  Record  and 
Bettmgham.  There,  though  war  still  subsisted,  and 
though  the  hostage  had  died  in  captivity,  the  acticxi 
was  maintained  by  an  alien  enemy  against  a  subject  of 
'  Great  Britain;  and  this  decree,  lord  Ma^field  says, 
was  notorious  over  all  Europe* 

But  though  this  be  law  where  the  ransom  bill  isnol 
recaptured,  yet  the  case  in  DouglaSy  resting  chiefly 
upon  the  authority  of  ^o/m,  and  other  foreign  writers, 
proves  clearly  that  the  recapture  of  the  ransom  bill 
puts  an  end  to  the  claim  of  the  first  captor.  In  the  case 
before  me,  the  vessel,  on  the  safe  arrival  of  which  at 
the  Jffavannay  the  ransom  bill  was  due,  has  been  ni^cap* 
turcd.  This  is  certainly  equivalent  to  a  reciq>ture  of  the 
bill  itself,  and  clearly  extinguishes  the  claim  of  thC; 
Qriginal  captors.  So  far  the  recaptors  are  entitled  to 
salvage. 

The  remaining  part  of  the  question  is  what  the 
amount  of  that  salvage  shall  be. 

From 
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•    From  several  decrees  of  British  admiralty  courts     1798. 
during  the  present  contest,  I  find  that  one  eighth  has  ^^^y  Moo<Ue 
been  a  usual  allowance  to  captors.  In  the  case  of  the  Bng  nirriot. 
money  taken  out  of  the  Grand  Sachem^  the  admiralty 
court  at  Antigua  decreed  restitution  to  the  original 
owners,  upon  proof  of  property;  and  reserved  an  eighth 
for  salvage  to  the  recaptors.  This  proportion  is  also 
observed  by  Ae  court  of  admiralty  in  England^  as  ap- 
pears from  Douglas  624. 

Upon  the  strength  of  these  authorities,  which  seem 
to  me  fully  applicable  to  the  case  before  me,  I  decree 
to  the  recaptors  one  eighth,  amounting  to  two  hun- 
dred  and  fiftv  dollars,  with  costs  of  suit. 


SE 


Boreal  v.  Golden  Hose* 

FROM  the  evidence  in  this  case  it  appears  that  the  captain  of  a 
ship  Go/den  Hose  is  a  foreign  vessel  chartered  by  Ji^rmltted  to 
Tunno  £s?  Cox.  merchants  of  this  place;  where  the  'hypothecate 

-    ,        -  .      ,  ,  *  -  har  for  mo- 

owncrs  of  the  ship  have  also  a  correspondent.  ney  taken 

That  the  captain,  a  foreigner,  has  been  supplied  by  ei^rn"port,7f 
the   actor  with  various  articles,   and   some  money,  I^'^o^'"*"*** 

•^     have  a  rc- 

amounting  together  to  about  one  hundred  and  fifty  preventative 

J    ,.  ^  or  coiTC- 

aoUarS.  spondcnt 

That  the  captain  has  been  supplied,  by  TWwno  6f  *'\ti"^«'/^^ 

'^  ,  *  ■  ^       'f  will  advance 

Cox^  with  money  at  different  times,  to  the  amount  of  what  is  ne- 
about  four  hundred  dollars.  That  these  gentlemen  had  [nhriame 
never  refused  payment  of  his  orders,  except  in  the"J|jy^^^P^°" 
present  and  one  other  instance,  in  both  which  the  or-  other  means. 
ders  did  not  appear  to  them  to  be  for  the  use  of  the 
ship. 

It  was  proved  that  they  even  offered  to  discharge 
the  pr-esent  demand  by  a  note  at  sixty  days.  This  was 
refused,  and  the  present  suit  brought. 

The 


iSft  Gise$  oJ^u^ed  in  the 

^  t7W*        The  qvesCion  before  me  is  of  considerRUe  import 

^^^'^     tance  to  commerce  in  general;  it  must  be  decided^ 

QnUeii  Bote,  therefore^  on  general  principles,  and  according  to  the 

course  of  the  civil  laiv.  All  the  cases  quoted  upcm  this 

occasion  were  determined  in  courts  of  common  law, 

but  upon  the  principles  of  the  civil  law* 

They  lay  ^wn  this  position,  which  is  unquestion-' 
ably  correct:  that  a  person  who  supplies  a  vessel  with 
necessaries  has  a  triple  remedy,  1st,  against  the  ownersi 
0di  against  the  vessel;  3d,  against  the  captain.  Such 
person  has  the  security  of  the  ship  by  Uen^  if  she  con« 
tinues  in  his  possession;  and  by  hypothecation  duly 
made,  whether  she  is  in  his  possession,  or  not; 

His  security  against  the  owners  exists  only  in  the 
port  where  they  reside;  and  suit  must  be  in  the  courts 
of  common  law,  not  of  admiralty. 

The  captain  is  personally  liable,  if  he  has  made  him- 
self so  by  an  act  of  his  own.  While  he  remains  in  the 
port  where  his  owners  reside,  and  before,  commence- 
ment of  the  voyage,  he  must  be  proceeded  against  at 
common  law.  In  foreign  ports  he  may  be  sued  tfaei^, 
or  in  the  admiralty,  by  suit  mper$amtm. 

In  the  present  case,  I  am  to  inquire  whether  the 
vessel  has  been  so  hypothecated  by  deed  or  impli* 
cation,  as  to  make  her  liable. 

The  power  vested  in  a  master  to  impawn  his  own*^ 
er's  ship  or  goods  for  necessaries  furnished  in  a  foreii^ 
port,  is  a  legal  indulgence  founded  on  the  urgency  of 
the  case,  and  intended  for  the  general  benefit  of  com« 
merce*  ^^  There  are  few  rules  of  law,"  says  a  late 
writer  on  the  subject,  *^  mote  strictly  defined  than  tlwd 
^  and  none  in  which  the  reason  and  intention  of  the  law- 
''  are  more  manifest/'  The  books  are  full  and  consist* 
ent  upon  this  point  of  necessity.  ^^  Where  money," 
says  lord  Raymond^  *^  is  borrowed  on  a  ship  before  the 
''  voyage  is  begun,  she  is  not  answerable  in  the  admi-* 
''  ralty."  (1  Jlaym.  678.  2  Jla^nu  9a2.>  The  law 

means 


t 
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meanis  to  &vcur  the  completion,  not  the  cominence-     tfW. 
inent  of  a  voyage.  Boreal 

Bef(»e  the  voyage  is  begun^  and  in  ports  where  the  Goidm'  fum.' 
owners  reside,  the  necessity  in  question  cannot  exist. 
Injbreign  ports,  great  distress  might  arise  from  cir- 
cumstances of  invincible  necessity,  and  the  want  of 
personal  credit;  of  these  alone  will  courts  of  admiralty 
take  notice;  otherwise,  the  power  of  the  master  to  take 
up  money  mi^t  be  ruinous  to  his  owners,  without 
promotii^  the  general  interests  of  commerce.  In  1 
Mkgens  329,  a  case  is  reported  of  a  suit  in  the  admi- 
raky  on  a  bottomry  bond,  which  concludes  with  this 
important  remark.  *'  Persons  in  seaports  may  leant 
^^  fit>m  this  case  not  to  believe,  or  trust  too  easily,  a 
'^  captain  whom  they  do  not  know;  and,  when  they 
^^  are  applied  to  for  money  on  bottomry,  under  cover 
of  distress,  they  ought  to  see  that  the  distress  really 
exists,  and  that  the  money  is  duly  affiled  to  die 
'^  purposes  alleged/' 

In  the  case  before  me,  the  vessel  is  in  a  foreign  port, 
bat  the  owners  have  a  correspondent  here,  the  ship  is 
under  charter,  and  the  captain  has  been  supplied  by 
the  chartering  merchants  with  money  for  necessaries, 
whenever  he  applied.  The  actor  here  may  complaia 
of  hardship  in  losing  his  remedy  against  the  ship, 
bavii^  already  lost  that  against  the  captain,  who  is 
gone  away.  But  courts  of  justice  must  proceed  upon 
genend  principles.  In  declaring  the  law  upon  this  occa- 
wxRj  I  am  not  only  suppmted  by  the  foregoing  deci- 
siens,  but  by  a  case  determined  by  my  predecessor 
hare  and  by  four  cases  reported  by  judge  Hopkinson^ 
(tee  his  Rep.  163.  Sc  seq.)  from  the  most  important  of 
which  there  was  an  appeal  to  the  court  of  last  resort; 
where  his  decree  was  affirmed  for  the  reason  laid  down 
in  page  170  of  his  Reports.  The  law/ therefore,  must 
be  considered  as  fixed. 

I  d^ree  thai  the  vessel  is  not  liable  for  tliis  demand, 
and  that  this  suit  be  dismissed*  Five 


134  Cases  a^udged  in  tHa 


Five  Seamen  of  the  Fair  American  v.  Fair  Ameincatf 

Jannary.  «^  Captain. 


Seamen  ab-  T"T  appeared  in  evidence  that  these  seamen  shipped 

sent  from  -     " 


■I 

»ut  ^ 


ship,  without  X  on  board  this  vessel  on  the  3d  of  September  last, 
Ihl^o"^^  in  the  port  of  Philadelphia,  to  go  from  thence  to  the 
are  never.    Hovatma  and  back..  They  all  received  a  month's 
tied  to  full    wages  in  advance.  On  the  8th  of  October,  they  were 
^^^^        captured  by  a  French  privateer:  these  men  were  taklen 
on  board,  and  the  captain  and  two  other  of  the  crew 
left  in  the  prize.    The  latter,  after  some  time,  re- 
covered possession  of  the  Fair  American,  and  brought 
her  into  Charleston. 

The  five  seamen  were  put  on  board  an  American 
vessel,  and  arrived  here  in  December  last.  They  im- 
mediately went  to  their  ship,  and  have  been  there 
ever  since,  in  the  regular  performance  of  their  duty, 
as  part  of  the  original  crew.  'The  voyage  having  been 
defeated  by  the  capture,  the  cargo  has  been  landed 
here,  and  the  vessel  is  taking  in  freight  for  another 
voyage. 

The  question  is  whether  these  men  are  entitled  to 
wages  for  the  time  they  were  absent  from  the  vessel. 

It  is  contended  that  as  this  vessel  was  taken  before 
she  arrived  at  her  first  port  of  delivery,  the  seamen 
lose  their  wages.  Lex  Merc.  100.  On  the  other,  hand 
the  same  book  has  been  quoted  to  shew  that,  if  a  ship 
be  taken,  retaken,  restored,  and  afterwards  proceed 
on  her  voyage,  the  contract  is  not  determined,  and  the 
entire  freight  becomes  due;  that  wages  follow  freight, 
and  are  also  due. 

This  is  the  first  case  of  the  kind  which  I  have  been 
called  upon  to  decide,  and  I  have  considered  it  fully. 
It  will  not  be  contended  that  these  seamen  are  to 
blame.  They  were  taken  from  their  ship  by  superior 

forc^ 


can. 
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force,  returned  to  it  as  soon  as  they  could,  and  have     ir99. 
discharged  their  duty  faithfully   since,  il/o/foy  says,     scamea 
page  246,  "  that,  if  a  vessel  perishes,  or  is  pre\'ented  ^t^  Xmeri- 
"  by  an  enemy  from  returning,  wages  are  lost;  but  if 
^^she  unladeSj  they  arc  due."  No  such  loss  has  oc- 
curred here* 

The  marine  laws  of  the  Hanse  Towns  declare  tliat 
if  a  mariner  fall  sick  and  be  left  on  shore,  he  shall  ne- 
ceive  his  wages  as  if  he  had  served  out  the  entire 
voyage:  and  this  appears  just,  for  he  was  not  in  fault. 
Yet  in  such  a  case,  additional  expense  is  generally  in- 
curred by  the  hire  of  a  substitute.  Here,  there  was 
none,  for  all  the  duty  was  done  by  that  part  of  the  ori- 
ginal crew  that  was  left  on  board. 

In  Hopkimon^s  Rep.  60.  it  is  decided  that  seamen  of 
an  armed  vessel,  who  were  on  shore  by  the  captain^s 
order ^  should,  nevertheless,  receive  a  full  share  of  prize- 
money ,  though  they  were  on  shore  when  the  prize  was 
made;  because  they  were  not  in  fault.  The  case  was 
fully  argued,  and  the  decision  confirmed  on  appeal. 

That  decision  seems  to  conclude  the  case  before 
me. 

I  am  of  opinion,  however,  that  as  the  first  voyage 
was  defeated,  these  seamen  are  bound  to  continue  with 
the  vessel  till  the  one  now  in  contemplation  be  ended; 
and  at  the  same  rate  of  wages. 

Let  them,  therefore,  receive  two  thirds  of  what  is 
due  to  them;  and  let  the  remainder  be  paid  at  the  next 
port  of  delivery. 


Vowell 


r 


136  Casei  adjudged  in  the 


1799,  Cofwell  V.  The  Brothers* 

npHE  brig  Brothers^  on  her  passage  from  Lisbon  to 


mSdri^diil        Baltimore,  had  encountered  a  succession  of  dread- 
tress  at  sea,  fy]  tempcsts  from  the  12th  to  the  30th  of  December 

void.  Sal-  •  1      i  •  1  *  ' 

vare  due»     last,  when  sbc  became  a  mere  wreck,  and  was  pre- 
fixe5by****™  vented  with  difficulty  from  foundering.  For  more  than 
«>«^         three  weeks  after  this,  the  crew  suffered  all  that  hu- 
man nature  could  endure;  their  provisions  were  ex- 
pended, they  had  subsisted  for  nine  days  upon  the  flesh 
of  a  cat,  and  had  actually  salted  one  of  the  crew,  who 
died  of  hunger  and  fatigue,  as  the  only  remaining 
means  of  preserving  themselves  from  famine.  Two  of 
the  crew  had  been  washed  overboard. 
*    In  this  situation,  CoweltkW  in  with  them,  sent  diem 
a  supply  of  biscuit,  and  requested  them  to  quit  their 
vessel,  and  come  on  board  his;  oflering  to  convey 
them  to  port  without  any  expense.  The  captain  of  the 
Brothers,  however,  prevailed  on  him,  after  some  time, 
to  take  the  vessel  in  tow,  stipulating  that,  upon  her 
arrival    in  port,  Cowett  should  receive  one  half  of 
the  value  of  ship  and  cargo,  as  a  compensation.  Thif 
agreement .  was  reduced  to  writing,  signed  by  the 
captains,  and  witnessed  by  their  mates.  From  this 
time  to  the  8th  of  February,  Coweli  supplied  them  with 
provisions  and  water.  On  the  6th  the  cable,  by  which 
the  Brothers  was  towed,  gave  way,  but  was  again  fas* 
tened.  But  on  the  8th  it  parted  a  second  time,  and  the 
sea  ran  too  high  to  allow  of  its  being  any  more  got  on 
board  the  wreck.  Indeed,  it  was  proved  that  in  so  bois- 
terous a  night  no  vessels  could  keep  together.  These, 
therefore,  separated,  and  did  not  again  see  each  other. 
They  were  now  in  soundings,  and  within  ninety  miles 
of  land. 
The  brig  continued  to  drift  for  nine  days  longer, 

when^ 
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when  she  fell  in  wth  a  vessel  from  ' New-York ^  who     l ^99. 
informed  the  captain  that  he  was  close  in  with  BulTs     ^^^^u 
bay.  He  cast  anchor,  and  continued  in  that  state  for  TiieBrothei?.     1 
four  days,  when  he  ^s  piloted  into  the  bay  by  a 
coaster.  Here  the  brig  received  some  repairs,  and  on 
the  4th  of  Marchy  arrived  in  this  harbour. 

C^tain  CaweU  has  very  property  relinquished  the 
written  agreement,  and  applies  to  this  court  for  such 
compensation  as  his  services  may  appear  to  deserve. 

On  the  other  hand,  the  respondent  who,  by  his  claim 
and  answer,  at  first  endeavoured  to  set  aside  the  agree-  -^ 

ment  as  void  in  law,  and » resisted  all  compensation  for 
conduct  which  he  called  inhuman,  has,  by  his  coun- 
sel,  acknowledged  the  right  to  salvage,  and  submits 
^  the  amount  to  the  decision  of  the  proper  tribunal. 

There  cannot  be  a  doubt  that  CcweU  was  an  instru- 
ment, in  the  hands  of  providence,  of  saving  this  vessel 
from  destruction.  From  the  12th  of  December  to  the 
27th  of  January^  they  had  not  seen  a  single  sail.  From 
thence  to  the  8th  of  February j  CoweWs  vessel,  by 
which  they  were  assisted  and  taken  in  tow,  was  the  on- 
ly one  they  saw.  It  is  evident,  therefore,  that  they  must 
have  perished,  for  they  had  been  seven  days  without 
«  provisions  when  he  met  with  them,  and  could  not  have 
subsisted  thirteen  days  longer.  Salvage  being  thus 
evidently  due,  I  shall  proceed  to  consider  the  quau- 
tum.  As  to  the  agreement,  it  is  wholly  void  at  law,  as 
having  been  made  under  circumstances  of  distress. 

The  service  rendered  upon  this  occasion  was  as 
great  as  the  crew  cotUd  receive;  nor  is  it  at  all  probable 
that  the  vessel  would  have  been  saved  by  any  other 
means.  Cow^U  too  risqued  much  in  the  attempt;  for 
his  ship  was  actually  injured,  and  the  delay  of  towing 
rendered  him  additionally  exposed  to  capture,  and  to 
the  forfeiture  of  his  insurance. 

He  iailed  indeed  in  bringing  the  brig  into  port;  but 
not  till  he  had  done  all  that  was  possible.  He  brought  her 

S  into 
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1799*     into  'soundings,  within  ninety  miles  of  land;  and  the 

Co^cii     supplies  she  received  from  him  enabled  her  crew  to 

TheB^ihert.  sustain  the  fatigue  of  tiine  subsequent  days,  after  the 

separation.  Upon  their  arrivA  in  this'  port,  they  had 

plenty  of  wine  on  board,  and  some  of  the  beef,  with 

which  CoiweUhdA  supplied  them. 

Thb  brig  and  cargo  have  been  valued  by  appraisers 
duly  appointed  at  8,900  dollars.  From  this  sum  vari- 
ous deductions  must  be  made  for  duties,  &c.  leaving  a 
balance  of  4,855  dollars,  as  net  proceeds  of  the  vessel 
and  cargo.  One  fourth  of  this  balance  is  1,213  dollars 
without  the  fractions.  From  this  deduct  295  doUars 
for  supplies  furnished  by  the  New^  York  captain  at  the 
entrance  of  BvW^s  bay,  and  for  tlie  amount  due  to  the 
pilot;  the  remaining  sum  of  918  dollars  1  dearee  as  sal- 
vage to  captain  Cawell.  I  also  order  that  he  be  paid 
for  the  articles  he  supplied  at  sea,  according  to  the  rate 
at  which  they  may  be  replaced  here. 
Let  the  claimant  pay  the  costs  of  suit. 

Schutz 
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Schutz  et  aL  v.  Ship  Nancy.  1 799. 

March. 

THE  Nancy ^  on  her  passage  from  Martinique  to  saWage 
St.  Kitfs  sprung  a  leak,  which  being  consider-  !"'*•*  a»wiy« 
able,  md  one  of  the  pumps  being  rendered  useless,  He  allow- 
the  crew  agreed  to  stand  for  the  first  port.  Four  days  fi^ed  by  ^e 
after  this,  they  threw  overboard  part  of  the  cargo;  in  ^"JL"J®" 
ten  days  more,  made  the  land,  and  sent  on  shore  for  a  tion  of  the 
pilot.  The  next  day,  the  shi^  struck  on  a  bank  offc^^.^AU  " 
Cape  Bomain^  and  at  four  in  the  evening  fell  in  with  a  JS^pefo^  **' 
Danish  ship,  the  miate  of  which  was  sent  on  board  top()^^i*<^<i.>"^ 
ascertain  her  ^tuation.  The  Danish  captain  also  board-  ITr dis^ssat 
ed  her,  and  agreed,  at  the  request  of  tfie  captain  of  th<  ^JJ^"*  JiSI 
Nancy,  to  stay  by  her  that  night,  and,  on  the  following  widwiu  be 
day,  to  put  his  chief  mate  on  board,  who  should  take  ^ 
the  command  of  the  vessel  and  conduct  her  into  port 
It  was  iurther  agreed  between  the  two  captains  that, 
for  these  services,  the  Danish  captain  should  receive 
such  a  sum  as  arbitrators  might  allow.  The  pump  of 
the  Nancy  was  repaired  by  the  captain  and  crew  of  the 
other  vessel;  and  she  was  towed  by  them  till  three 
o'clock  the  next  day,  when  a  pilot  boarded  her.  Thf: 
Danes  then  cast  the  3hip  off,  and  she  was  brought 
safely  over  the  bar  of  Charleston. 

The  oourt,  in  this  case,  said  that  salvage  was  un- 
questionably due,  but  must  be  reasonable;  and  that 
agreements  entered  into  at  sea,  by  persons  in  distress, 
were  void  in  law:  as  in  cases  of  duress  on  l^d.  This 
was  done  in  the  case  of  CoweU  and  the  brig  Brothers^ 
decided  here.  The  judge  also'  compared  the  oircum- 
stances  of  the  Nancy  with  those  of  the  Canada^  and 
L^Esperanzay  which  had  also  been  argued  here;..and 
after  a  full  view  of  the  case  ordered  that  the  sum  of 
one  thousand  dollars  should  be  allowed  to  the  libel- 
lants  by  way  of  compensation. 

United 
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IN  THE  CIRCUIT  COURT. 
J79Q^  United  States  v,  Ebenezer  Coffin, 

May  10. 


T 


A      1    *.u    ■  HIS  was  an  action  of  debt  on  a  customhouse 

A  mark  With     ■  .  i  fj-  *• 

ink,  acknow-  "*■    bond.  An  exception  was  taken  to  the  vaiidsty  of 

Icdged  by  ^,.— ^ 

a  de?d  to  be  the  Seal  which  was  m  the  following  form       ( L.S.  j 

atTa^sp^cTsd-     No  wax  Of  Wafer  had  been  used;  but  Ae  bond  had 
ty,  though   been  duly  delivered^  and  that  mark  acknowledged  by 

no  wax,  wa-  ^   •'  /  o  -^ 

fer,  or  other  the  obligor  to  be  his  seal. 

st^nce^be"  It  was  Contended  for  the  defendant  that  as  the 
oded.  •  grpund  of  action  was  an  obligation  declared  to  be  un- 
der the  hand  and  seal  of  the  party,  and  as  the  prof  erf 
did  not  support  this,  debt  would  not  lie,  and  the  pl^n- 
tiff  ought  to  be  nonsuited.  That  the  action  of  debt 
must  be  founded  on  a  specialty,  to  create  which  a  seal 
was  necessary.  That  the  court  would  take  as  the  seal 
of  the  party  any  substance  on  which  an  impression 
might  be  made;  but  that  none  such  existed  here.  That 
if  the  reason  of  the  law  requiring  a  seal  had  ceased, 
the  moflfe,  perhaps,  ought  also  to  be  done  away;  but 
that  the  power  of  dispensing  with  it  rested  with  the 
legislature,  and  not  with  the  judges,  who  must  take 
the  law  as  they  find  it.  2  Comynsy  635,  637.  Espinasse^ 
96.  Coke  Lit.  ZS,  36,  37.  Dyer  13. 

EUsworthy  chief  justice,  delivered  the  opinion  of 
4he  court  that  the  seal  in  this  form^  having  been  ac- 
Jcnowledged  by  the  party  to  be  his,  was  sufficient. 
Objection  overruled. 

British 
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British  Consul  v.  John  L.  Thompson  et  al.  If 99. 

^  May  31. 


TPHE   Iwrig  Abigail^  commanded    by    defendant,  ^^  j^meri-^ 
Thompson,  and  bound  from  thtHavanna  to  Cam-  captmred  ^y. 
peachy  was  captured  on ,  the  high  seas  on  the  26th  pri^een/ 
April  last  by  three  Britbh  privateers,  on  suspicion  of  ^^^^^^ 
having  enemies'  property  on  board,  and  ordered  to  of  the  prira- 
JVassau.  Two  prizemasters  and  six  men  were  put  on  viousiy'piit 
board  the  *hrig;  and  the  m&ster,  owner,  and  one  sea-  hJr^,fn^ 
man  remaitied  in  her.  The  other  six  of  her  crew  were^^^ic 
distributed  among  the  three  privateers.  earned  to 

Befoie  tfacy  parted,  Jlir^,  who  commanded  one  ot^^J^, 
the.  privateers,  sent  on  board  the  Abigail  various  arti-  ^*^i2^ 
cles  of  merchtfidize,  to  a  considerable  amount,  to  be  and  bmugbt 
carried  to  Nassau.  On  the  2d  Mayj  the  master,  owner,  tish^^iUii' 
and  9eaman  of  the  Abigail  recovered  possession  of  her,  u^^^Jj^JJJf 
and  on  the  8th  brought  her. into  this  port.  but UbeUag 

The  libel  charges  that  the  said  goods  are  the  pr6-SS!mwMm> 
perty  of  said  jMiller,  and  other  British  subjects,  ^md  J][®JJJ^^^ 
that  restitution  of  them  ta  the  bb^ant,  on  behalf  ofownenofthe 
the  owqers,  has  been  refused;  He,  therefore,  pray s  yeild'db^* 
that  this  court  will  decree  restitution,  with  costs  and  {^^  ^^^ 
daadttges  for  injury  done  to  the  same.  and  Uie  rest 

Thompson  admits  that  a  quantity  of  goods  were  putTd^  hi"  ^ 
on  board  and  brought  info  this  port,  but  disclaims  all  '^^^'^ 
right  to  the  same.  HatnUttmy  the  part  owner,  on  be- 
half of  himself  and  the  dther  owners,  also  admits  the 
putting  on  board  of  goods  to  a  large  amount,  and  his 
seizure  of  them;  and  prays  that  they  may  be  con- 
demned and  sold  to  make  compensation  for  the  injury 
and  ;damage  sustained  by  the  owners  of  the  brig  in 
consequence  of  her  being  unjustly  seized  and  detained, 
and  her  voyage  defeated. 

The  libellants  insist  that  by  17th  article  of  the  treaty 
between  the  United  States  and  Great  Britain^  the  pri- 
vateers 
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\799.  vateers  had  a  righkt  to  detain  the  Abigail  on  suspicion 
Brituh  eoDsai  of  having  on  board  the  property  of  enemies;  and  to 
ThomMQii  et  send  her  into  the  nearest  British  port  for  adjudication. 

That  this  court  cannot  go  into  a  discussion  tsi  the 
question  whether  these  grounds  were  just  or  not,  as 
that  leads  to  the  question  of  prize  or  not,  determinable 
solely  in  the  courts  of  the  captors. 

That  if  the  party  has  sustained  damage,  he  should 
have  applied  to  those  tribunals;  but  that  by  the  recap- 
ture they  have  relinquished  their  right  to  do  so. 

That  the  claimant  has  admitted  MUler^s  property  in 
the  goods,  and  that  they  made  no  part  of  the  cargo  of 
the  brig  when  captured;  of  course  he  has  no  rigfat^  to 
them,  and  they  must  be  restored.  That  the  tra^ng 
from  one  Spanish  port  to  another  xns  primd /kcie  en- 
dence,  sufficient  to  justify  the  seizure  and  dcflention. 

For  the  claimant  it  was  contended  that  where  the 
court  has  Jurisdiction  in  part,  all  incidental  matters 
must  be  noticed.  That  the  libellants  have  sought  die 
aid  of  the  court  for  restitution  of  this  propert}',  which 
leads  to  a  full  investigation  of  the  business,  and  deci- 
sion as  to  its  consequences.  That  this  was  d<»ie  in  the 
cases  of  the  Qrand  Sathem  and  DEsperanza^  as  weH 
as  in  some  others;  and  that  the  doctrine,  estaUidiii^ 
the  right  of  the  court  to  do  so,  is  confirmed  in  the  case 
of  Le  Caux  and  Eden. 

That  the  17th  article  of  the  treaty  with  Crreat  At- 
tain does  not  give  a  right  of  seizure  without  reasonable 
cause  of  suspicion.  That  this  article  was  intended  ^ 
restrict  the  right  previously  existing  under  the  taw  <if 
nations.  That  upon  perusal  of  the  ^ip's  papers,  the 
captors  ought  to  have  dismissed  the  vessel,  and  would 
have  done  so,  but  that  they  wished  to  send  these  goods^ 
to  Nassau  J  without  delaying  their  cruize;  and  to  divide 
the  seamen  belonging  to  the  Abigail  among  the  prtva« 
teers. 

Several  oases  were  produced  on  both  sides;  bat  as 

they 
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they  have  no  relation  to  any  exiBting  treaty,  they  do     ^^99* 
not  apply,  here.  Bntkh  moiui. 

The  first  point  for  my  ccmsideration  is  the  authority  TbonpiM  et 
of  this  court  to  retain  this  cause.  Here  is  no  contract 
expressed  or  imf^d  between  the  person  who  put  these 
goods  on  board  of  the  Ab^aU^  and  the  claimant.  No 
freight  is  stipulated  for,  nor  bill  of  lading  signed.  Ne- 
vefftheless,  it  cannot  be  said  that  Hamilton's  possession 
is  either  tortious  or  fraudulent.  He  was  divested  of  his 
vessel  and  cargo  by  force,  recovered  them  in  the  same 
way,  and  found  tbsse  goods  on  board- 
As  the  transaction  took  place  on  the  high  seas,  I 
must  ekher  retain  the  cause,  or  leave  the  party  without 
remedy.  On  the  other  hand,  if  I  take  cognizance  of 
the  matler  upon  the  principle  of  law  that "  where  there 
is  right  there  must  be  remedy,"  I  can  only  do  so  on 
the  pleadings  and  evidence  before  the  court,  which 
necessarily  invdve  the  question  of  prize.  This  diffi- 
culty occurred  in  the  cases  of  the  Grand  Sachem^  and 
VJSsperanzaj  the  first  of  which  went  up  to  the  su- 
preme court,  where  the  jurisdiction  of  this  court,  un* 
der  the  circumstances,  was  confirmed;  though  the 
rig^  %£  search,  and  detention  for  adjudication  under 
treaty  (with  France)  was  admitted.  From  the  papers^ 
on  board  the  Grand  Sachem^  and  from  evidence  pro- 
duced  to  the  court,  I  decreed  the  seizure  illegal,  and 
gave  damages  for  the  consequent  loss  of  vessel  and 
cargo.  In- the  case  of  VEsperanza^  the  cargo  alone 
was  in  question;  that  being  fully  proved  to  be  Ameri- 
can was  restored  to  the  owners,  in  conformity  to  the 
I^tivisions  of  the  treaty.  In  neither  c^se  could  the 
courts  of  the  captors  have  interfered,  because  the  par- 
ties were  never  within  their  jurisdiction;  and  this  is  the 
case  now.  The  parties  are  compelled  to  ask  for  relief 
here;  but  die  eourt  cannot  give  it  partially.  It  must 
determine  on  the  whole  merits,  or  not  at  all. 

**He  that  seeks  equity,  must  do  equity.'*  The  li- 

bcUant 
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1799*  bellant  asks  restitution  of  his  goods.  The  claimant 
Britidi  conaoi  pleads  a  Fight  to  retain  them  for  compensation  of  da- 
Tbompm  etmagc  unjustly  sustained.  To  shew  that  there  was  no- 
thing on  board  liable  to  seizure,  he  produces  his  re- 
gister, bills  of  lading,  and  manifest;  and  the  libellant 
has  not  attempted  to  deny  the  validity  of  these  papers^ 
or  the  neutral  character  of  the  vessel  and  her  cargo. 
It  is  in  proof,  also,  that  the  defendant  has  sufiered 
greatly  by  the  seizure  and  detention  of  the  brig;  and 
he  is  certainly  entitled  to  compensation. 

The  case  in  Hopkinson^s  Reports,  95.  is  in  many  re- 
spects applicable  to  the  present;  and  was  affirmed  on 
appeal. 

The  only  point  remaining  I'elates  to  the  quantum 
of  damages,  and  in  fixing  these  I  have,  as  in  former  in- 
stances, been  assisted  by  the  opinion  of  three  respecta- 
ble merchants.  Their  report,  a  copy  of  which  I  have 
directed  to  be  filed,  states  that  12,133  dollars  56  cents 
is  a  reasonable  allowance  to  be  made  to  the  owners  of 
tbe  AbigaH  tor  iht  seizure  and  detention  of  their  vessel. 
I  decree,  therefore,  that  so  much  of  the  goods  belong- 
ing to  the  British  captain  be  sold  as  will  pay  that  sum, 
with  costs  of  suit  And  that  the  remainder  be  deliver- 
ed to  the  libellant  for  the  use  of  those  entitled  thereto. 


stfttementof  THE  undersigned  merchtets  of  Charleston^  who 
^\^y*^"'were  requested,  by  the  district  judge  for  South  Caro^ 
•wnenof  the  Una^  to  ascert^  what  damages  may  have  resulted  to 
i  "come5^^  *  the  o wners  of  the  brig  Abigail  in  consequence  of  her 
her  bdn^  voyagc  being  frustrated  by  capture,  declare  that,  in 
captured,  our  opinion,  the  said  owners  ought  to  be  paid  the 
amount  following^  viz. 

Freight 
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Freight  of  said  brig  of  IflO  tons  burtben,  17M. 

as ,  per  register,  Dollars    5400.00  British  consul 

Detention  from  time  of  capture,  say  *28th  ThomDMn  et 

AprU^  to  1st  JunCy  S3  daj^s,  at  forty  dol- 
lars per  day,  custpmary  West  India  demur- 
rage, 1320.00 

Duties  on  20  pipes  of  brandy,  and  40  pieces 
of  cambric,  in  consequence  ^  their  beiq g 
Islanded  in  America^  721.00 

Pilotage  ill  and  out,  notarial  papers,  custom- 
i^a^,  and  counsel  fees,  172.56 

JLQ93  resulting  from  disappointment  in  not 
returning  widi  a  cargo  of  logwood  from 
Campef^^  at  least  4000.00 

{insurance  ^  brig  AUgaU  from  hpme  to  FAt- 
ladelphiaj  and  wages  of  officers  aiid  crew,      520.00    . 


Dollars        12,133.56 


S  igned  Nathaniel  Mussely 

Adam  Gilchrist, 
Jdhn  Qeyer. 


146  Cas^s  adjured  in  the 


1799.  Leonard  V.  Caskm. 

June  10th. 

Probable  ^T^HE  ordcf  for  bail  was  grounded  on  the  third 
oathmu"tbc  A  section  of  an  act  of  congress  passed  26th  Feb- 
set  forth  to  ruary  1795,  which  enacts,  that  "  in  all  suits  or  prose- 
iTJi/in  ^  "  cutions  for  the  recovery  of  pecuniary  penalties  pre- 
foldlnt  to'  '^  scribed  by  the  laws  of  the  United  States,  the  persons 
BpeciiU  bail,  «  ghgH  ^^  held  to  spccial  bail,  subject  to  the  rules  and 
congres*  of  «  regulations  which  prevail  in  civil  suits,  in  which 
26th^FeW,,  ^p^^.^  ^^jj  jg  required;"  and  on  the  twenty .fourA 

section  of  the  circmt  court  law  of  this  state  passed  in 
1769,  by  which  it  is  provided  that  *<  no  person  diaffl 
"  be  held  to  bail  for  debt,  unless  duly  attested,  &c; 
"  nor /or  any  other  dame  without  a  judge's  order  on 

*  probable  cause  of  action  shewn,  to  be  indorsed  on 

*  or  annexed  to  the  writ,  &c." 

The  only  question  is  whether  the  affidavit  now  pro- 
duced shews  sufficient  probable  cause.  Bail  not  being 
generally  required,  in  JEnglandy  on  penal  statutes,  no 
case  from  the  English  books  seems  to  apply  here,  ex- 
cept that  from  3  Bur.  1569,  where  a  forfeiture  was 
sued  for  under  the  26  Geo.  11.  c.  21.  which  expressly 
authorizes  special  bail.  It  was  objected  that  the  de- 
fendant's offi?nce  was  not  sufficiently  specified  in  the 
affidavit  of  the  plaintiff,  who  merely  swore  that  he  had 
cause  of  action  against  defendant  for  200/.  forfeited  by 
him  for  having  a  quantity  of  unsealed  silk  in  his  pos- 
session. It  was  contended  that  this  was  making  the* 
plaintiff  a  judge  of  the  offi?nce,  &c.  But  the  court  held 
that  the  affidavit  was  sufficient;  and  added,  that  the  act 
required  no  affidavit  at  all. 

In  the  present  case  it  is  contended  that  the  affidavit 
on  which  this  order  is  grounded  is  only  the  opinion 
and  belief  of  a  customhouse  officer  as  to  several  com- 
munications which  are  set  forth;  and  tlie  only  feet 

sworn 
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sworn  lo  is,  that  the  coUeclor  here  ha$  received  a  let«  1799* 
ter  from  the  colleetor  of  Geargiut  containiug  one  from  Leooard 
the  collector  of  Adw  Yorkf  which  gives,  the  siubstance  CMkin. 
of  captain  LeamrfVs  in&>;*mation  against  this  defendaiit£i 
II  is  said  further,  that  this  infoirmatioo,  13  not  on  oaU^ 
and,  if  it  were,  contains  no  ground  of  forfeiture  Qr.f>e<* 
nalty.  That  the  letters  amount  to  nothing  more  than 
verbal  declarations  not  sworn  to;  and  diat  there  is  no 
iinstance  of  a  court's  ordering  special  bail  to  be  taken, 
without  affidavit  oi  facts.  On  die  other  side  it  was  al- 
leged by  the  district  attorney,  that  the  affidavit  he  had 
procured  was  the  best  he  could  procure.  That  the 
words  '^  probable  cause,"  if  they  mean  any  thing, 
mean  more  than  is  admitted  on  the  other  side;  and 
that  if  this  construction  be  admitted,  the  clause  is  nu- 
g^tory,  as  few  suits  can  be  commenced  under  other 
than  the  present  circumstances.  That  the  communica- 
tions in  this  case  authorize  bail  as  fully  as  an  oath 
merely  on  appearances;  and  that  prosecutions  of  this 
sort  will  be  .defeated  unless  bail  is  required.  The  ar- 
gument ab  inconvenienti  was  much  relied  upon  on  both 
sides;  but  I  cannot  see  that  it  avails  here.  The  only 
matter  for  my  consideration  is,  whether  the  affidavit 
sets  forth  probable  cause.  In  the  case  from  Barrow 
die  plaintiff  swore  positively  that  defendant  had  for- 
feited 200/.  In  this  case,  there  is  no  positive  evidence, 
on  oath  or  otherwise,,  that  this  penalty  is  incurred. 
Captain  Leonard  only  says  that  he  boarded  this  vessel 
at  sea,  that  she  had  on  board  ten  slaves,  and  was  going 
'  from  Martinique  to  the  Havanna. 

This  might  give  cause  for  suspicion,  but  no  more. 
The  act  of  congress  declares  that  the  persons  on  board 
must  be  taken  and  transported  with  intent  and  pur- 
pose to  s^U  them  as  slaves.  The  bare  transportation  of 
negroes  from  one  place  to  another  without  proof  of  an 
intention  to  sell,  will  not  incur  this  penalty.  If  the  in- 
terUtm  had  been  suftciently  made  out,  I  should  have 

thought 


fr99»     tfcoi^^  the  ctrcutniUnoes   amounted  to  pTokMhie 

ieonft^    cause,  and  ahould  have  cdntintied  the  order  (or  haih 

Cftddn.    bud  as  all  the  matters  slated  may  be  facts,  and  yet  not 

amount  to  forfeiture,  or  incur  penalty,  I  direct  that  the 

Glider  b^  ^e^mded,  and  the  defendant  admitted  to  fite 

colbm<mbail4 


Drysdale  v.  Schooner^  Hanger^  aiid  Booths  Master. 

September. 

Wages  not  'T^HE  Only  question  in  this  ease  is,  whether  the 
feitedV<i»'  ^^^^^  has  foiieited  hb  wages,  as  mate  of  the 
tl^^^^B^"^  Jt<^g^j  by  misbehaviour  on  beani. 
orders,  unat.  Thc  articles  src'in  the  usual  form.  TTie  logbook 
af^avatfng  has  been  produced,  and  a  number  of  witnesses  eatb- 
circumatan-  ^j^^^^  ^^  ^j^^^  ^^^  DrysMc,  ou  the  4th  oiAugmt 

last,  behaved  to  captain  Booth  m  so  improper  a  man* 
neras  to  work  a  forfeiture  of  the  wages  he  now  sties 
for. 

It  appeared  from  this  evidence  that  DrysM^  w»s 
first  mate,  and  had  the  watch  on  deck.  That  a  short 
time  before  his  watch  expired,  the  capciin  oame  on 
deck,  and  gave  some'  order  to  the  man  at  the  hehfn, 
which  the  mate  contradicted;  asserting  that  the  Watch 
was  his,  and'^that  he  had  the  direction  of  the  vessel. 
A  dispute  soon  after  arose  as  to  the  hour  of  the  day^ 
respecting  which  Aere  was  a  diierence  of  three  ihi^' 
nutes.  This  trifling  circumstance  led  to  all  the  subse- 
quent  ccMisequences.  Drysdafe  went  so  far  as  to  tall 
the  captain  a  fool;  and  said  he  knew  hb  own  dlity^ 
The  captain  complained  of  this  as  being  insolent,  and 
ordered  the  mate  to  go  beloM\  He  refused  to  obey  tiU 
the  time  of  his  watch  on  dedc  should  expire.  Caplani 
Booth  then  struck  him,  and  ordered  the  second  itiate 
to  tie  him;  which,  however,  was  not  donev  He  was 

struck 


^^uA  ag^»  dnd  then  weM  Moir;  making  no  ftirAer  iy9ft» 
remldfice,  but  eaHing  on  "^  carpenter  and  gunner  t»  Df^adak 
sK^  the  <sapttdii  fretti  bea'tbfg^  hioi,  for  that  the  captaitt   sebm^r 

WastnacL  lUageretl. 

tt  was  ceateoded  on  ^  part  of  the  ek^maiit  ^lol, 
^  /A^  ariiclesy  these  w^ges  are  forfeit.  And  2dfyf  tliat 
exclusively  of  any  contract'in  writing,  an  oMfgation  k 
ni!ipoBed  on  seamen  U>  obey  orders;  and  tSiat  theil-  re- 
fiisal  to  do  so  causes  a  forfeiture  of  wages. 

The  articles  stipulate  that  the  seamen  shall  not,  on 
any  account,  teave  or  desert  the  vessel,  till  the  voyage 
be  ended  and  the  vessel  discharged.  The  act  of 
congress  has  a  similar  provision.  Theartides  also 
stipulate  that  the  crew  shall  do  their  duty  as  becomes 
good  and  faithful  seamen.  But  neither  the  oontnict  nor 
the  act  says  that  disobedience  of  orders  shall  work  a 
forfeiture  of  wages. 

We  must  recur,  therefore,  to  the  marine  law.  The 
laws  of  Olercn  declare,  ^^  that  if  a  mariner  commit  a 
**  &uit  and  do  not  submit,  the  master  may,  at  the  next 
^*  place  of  landing,  discharge  him;  and,  if  he  refuse  to 
'^  go  on  shore,  he  shall  lose  half  his  wages,  and  alt  his 
^'  goods  in  the  vessel.  But  if  the  mariner  submit,  and 
^^  the  master  will  not  receive  his  submission,  he  shall 
"  have  his  whole  wages.'* 

By  the  same  laws,  if  a  mariner  comnut  a  wilful  or 
negligent  fault,  to  the  damage  of  ship  or  godds,  the 
mariner  shall  be  liable.  In  all  cases  of  barratry,  a  par- 
tial or  total  forfeiture  of  wages,  as  the  case  may  be,  is 
the  constant  practi<^  of  the  court. 

The  case  reported  in  Lex  Mercatoria  from  15  Finer 
234,  is,  that  if  a  mariner,  who  has  been  rebellious,  re* 
pent  m  time,  and  ofer  amends,  he  may,  in  case  the 
mastar  refuse,  Mlow  the  ship  and  obtain  his  hire. 

It  fs  clear,  therefore,  that  disobedience  is  not  nece^* 
9arUy  attended  by  forfeiiure  of  wages.  Let  us,  then, 
examine  the  particular  circumstances  upon  which  the 
court  is  now  to  decide.  The 


< 

ilf^.  The:  €AU|^  of  dispute  iii»3»  ^t  &r$t,  triQiitg^  ai^l  the 
Dryfldaie  bebavipur  of  the  mate  h«ghly  improper  It  w^as  hi& 
Sfi^iinet  duty  t<)  yi^id  implicit  and  r^dy  .submistnon  to  the  cap* 
RuDgcr  etai/^jjjg  ordcFs;  by  not  doing  so,  he  subjected :  hi^iself 
to  0C)i^SiieiQ(Qnt  £^d  correctioa;  He  did,  indeed,  receive 
two  |4o^^Sj  tQ  which  be  made  qo  resistance;  and  the 
captain  wpuld  have  been  justified  in  further  moderate- 
ly pimi^inig  him.  He  chose  rather  to  send  him  out 
of  the  ship,,  and  r^^fu^  to  take  him  back;  and  he 
seems  to  h^e  considered  this  as  punishment,  enojogh, 
for  he  afteriyards  promised,  in  presence  of  the  captain 
of  the  Penelope^  to  pay  the  mate  his  wages  upon  their 
arrival  in  Charleston.  Whatever  were  his  motives  for 
not  receiving  Drysdak  again  into  his  vessel,  I  am  wil- 
ling to  suppose  tliem  proper;  but  he  ought  certainly 
to  make  good  his  promise  as  to  the  wages,  eapeciaUy 
as  the  mate  had  ample  revenge  in  his  power^  if  he  had 
chosen  to  give  information  to  the  British  frigate  of  the 
tearing  out  of  some  of  the  leaves  of  the  logbook.  This 
he  refused  to  do;  and  this,  added  to  the  proof  before 
the  court  of  his  contrition,  certainly  extenuates  his  of- 
fence. 

It  appeared  also,  that  no  other  instance  of  this  sort 
•  had  occurred  throughout  the  voyage;  and  I  am  unwil- 

ling to  construe  the  articles  so  strictly  as  to  decree  a 
forfeiture  for  this  single  fault.  The  circumi^tances  were 
not  so  aggravated  as  they  frequently  are  on  this  roug^ 
and  dangerous  element  If,  indeed,  resistance  h^d  been 
made,  and  this  man's  hand  lifted  against  his  captain,  I 
should  have  decreed  a  forfeiture  of  wages  without  he- 
sitation. 

As  tlie  seaman's  life  is  a  hard  one,  and  as  the  actor 
did  his  duty  faithfully  for  a  long  time,  with  this  only  ex- 
ception, I  shall  order  and  adjudge  that  his  wages  be 
paid.  But  as  the  motive  of  the  claimant  in  withholding 
them  was  a  due  regard  to  discipline,  and  his  duty  to  l^s 
owners,  I  decree  that  eadi  party  pay  his  own  costs. 

Stephen 
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Stephen  Miller  v,  Snciv  Rebecca. 


1799. 


THE  owner  of  this  vessel  being,  as  the  bond  itself  The  owner  of 
sets  forth,  in  want  of  money  to  fit  her  out,  tOpi^g^'^iy., 
pay  wages  in  advance,  and  repairs  necessary  to  bcr*°  Z*^^**- 
going  to  sea,  borrowed  three  hundred  debars  from  pai»,  «Mi;gr#» 
Miiler^  the  master,  and  duly  executed  this  deed  under  ti^  wages 
hand  and  seal.  To  do  away  its  validity,  a  paper  haSp^^J^^ 
been  produced  signed  by  Miller j  acknowledging  the  have  been 
receipt  of  a  bottomry  bond  for  three  hundred  dollars  vances^^spe' 
in  full  for  two  months  of  his  own  wages  in  advance;  ^'^^^^^^^^ 
and  of  one  month's  wages,  also  in  advance,  of  thcc«8»ft7^ere 
mate,  four  seamen,  and  a  boy.  It  is  contended  that  the  amount 
this  money  was  never  paid.  But  the  bond  states  other  ^^^^*^^"j     ^■ 
purposes  and  wants,  and  it  has  been  proved  that  Mil-  Comt retain-    f 
lev  paid  the  following  sums  expressly  within  the  letter  and  ordered 
rf  the  contract.  gT^l  of 

For  disbursements,  dollars  188.00     theveasei. 

Butcher's  bill,  46.00 

Ship  carpenter  for  repairs,  10. 18 

H  is  own  wages  amounted  to  66.64 

Total,         310.82 

Admitting,  then,  that  the  other  wages  mentioned  in 
the  bond  are  still  due,  yet  more  ha!i  beeli  expended  on 
acci!)unt  of  this  vessel  than  is  secured  by  the  deed  in 
question.  There  has  been  no  iraud  or  collusion,  the 
lien  is  just  and  legal,  and  as  no  other  court  can  do 
complete  justice  by  a  proceeding  in  rem^  I  am  of 
opinion  that  this  suit  must  be  retained  and  the  vessel 
considered  as  liable  for  the  amount  of  this  bond. 

This  case  was  assimilated  to  Hopkimon^  163.;  but 
there,  the  bond  was  given  to  persons  who  never  ad- 
vanced a  shilling  for  the  vessel's  use.  The  consignees 
6f  the  ship,  who  could  not  take  a  bottomry  bond  pay- 
able 


IS2  Casn  qt^ud^gtd  in  tl» 

1799.    able  to  themselves,  procured  one  to  be  made  to  a  third 
Miller     person,  who  could  not  have  any  legal  lien,  inasmuch 
Snow  ""aebec  ks  he  had  incurred  no  risque.  On  account  of  this  collar 
sion,  tliat  suit  was  dismissed. 


1800.  *  Cross  V.  Brig  Dolphin. 

Febmary  3S. 

In  case  of  re-  TN  tlus  case  Salvage  was  decreed,  and  a  s^Je  of  the 
p^Siu  veil/i  -1^  vessel  cmiered.  Claim^itf 's  c^nsel  request^  the 
saK^re  can  ^^^  ^^  dtTcct  an  appraisemciU  instead  Qf  .a  sale. 
(inly  be  a«  Xhc  judgc  said  that  he  had  carefully  ipxpmin^  the 
Weofthere^-differeat  acts  of  congress,  relative  to  captures  and  re- 
pro^ty:  un-  wpturcs,  and  that  they  made  an  evident  distinction  b©- 
leas  both  par-  twecn  Captures  by  a  private  vessel,  and  those  of  a 

ties   coDsent        #,.  •«  i,  », 

to  an  ap.     puoltc  vesscl .  of  War,  as  was  the  present  case.  In  me 

praiaement  fQ^njcr  instance,  the  court  might  direct  the  prize  to  be 

delivered  over  to  the  captors,  or  to  be  sold.  In  the  lat- 

ter,  there  is  no  discretion;  the  vessel  taken  must  be 

sold. 

These  distinctions,  he  said,  were  applicable  to  the 
question  of  salvage,  and  must  guide  him  on  this  occa- 
sion; he  should,  therefore,  adhere  to  the  original  de- 
cree, unless  both  paoties  would  agree  that  appraise- 
ment should  be  substituted  for  sale.  In  such  case,  he 
did  not  doubt  the  power  of  the  court  to  concui^  and 
would  order  a  sale  of  such  parts  of  the  cargo  as  might 
be  sufficient  to  pay  expenses  and  salvage. 
Accordingly,  the  following  order  was  made. 
*^  The  agents  for  the  recaptors,  and  also  the  agent 
^^  for  the  owners  of  the  brig  Dolphin^  having,  in  open 
'^  court,  consented  to  fix  the  valuation  of  said  brig  and 
^*  her  caif;o  by  appraisement,  in  order  to  ascertatin 
^*  the  «mo«nt  of  one  eighth  part  for  salv^,  ordered 

''and 
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"  and  decreed  that  A,  B,  C,  D,  &c.  or  any  three     I8OO. 
"  of  them,  be  appraisers  for  the  above  purpose;  and     cpom 
'^  that  they  makea  return  of  the  value  of  said  brig  and  BngDoipiiui, 
'*  her  cargo,  on  oath,  under  their  hands  and  seals,  into  , 
'^  the  office  (rf*  the  registrar  of  thb  court,  within  ten 
days.  That  the  marshal  sell  at  public  aucticHi,  after 
the  usual  notice,  such  part  of  the  cargo  of  aaidbrig 
^'  as  will  amount  to  one  eighth  of  the  value  thereof,         \ 
'*  to  be  paid  for  salvage,  free  of  deduction;  together 
**  with  all  costs  and  expenses  of  tlus  suit,  and  all  other 
^^  charges  incident  to  the  sale. 

'^  That  the  marshal  pay  said  amount  of  one  eighth 
^  port  to  the  agents  for  the  officers  and  crew  of  the 
**  MpiticrJofm  Adaim;  and  after  payment  of  costs  and 
<^  expenses,  diat  he  restore  the  said  brig  and  the  re- 
^^  matnder  of  her  cargo  to  the  agent  of  the  owners.^  1 

Thomas 


U 
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June/     Thomas  Hunter  v.  Brig  Hannah^  Owner ^  and  Master. 


Compcnsa-    rf^HIS  suit  IS  instituted  by  Thomas  Hunter^  to  re- 

tion  d*ie  for        ■  iii»ii_^ 

TOoncy  »ur-      X  cover  the  Slim  of  950  dollars  shipped  on  board. 
JTrevemthe  the  Hannah^  and  for  which  a  bill  of  lading  was  signed 
buro?r  of  a  ^^  Tortola,  on  the  7th  of  May  last,  by  Killeran,  the 
vessel  and    ina]ster.  The  bill  of  lading  specifies  that  the  said  950 
her  cargo.    ^QJ^j-g  ^^^^  shipped  by  John  Col&nsj  and  consigned  to 

the  actor  in  this  cause. 

'  From  the  pleadings  and  evidence  it  appears  that,  on 
the  1 7th  of  May  last,  the  Hannah  was  captured  by  a 
French  privateer,  who  took  on  board  the  captain  and 
crew  of  the  brig,  and  put  her  under  the  charge  of  a 
prizemaster.  That  the  captors,  after  examining  tlie 
cargo,  were  particularly  anxious  to  discover  if  there 
was  money  on  board.  During  the  search,  the  prize- 
master,  who  was  very  busy  in  it,  caused  several  arti- 
cles to  be  taken  from  the  brig,  and  put  into  the  boat 
alongside.  Some  time  elapsed  before  money  was  dis- 
covered; and  at  length,  as  appears  from  the  testimony 
of  Mr.  Collins^  a  conversation  took  place  between  the 
prizemaster  and  CoUins^  in  which  the  former  con- 
sented to  give  up  the  brig  upon  receiving  a  bill  for 
one  thousand  dollars,  made  payable  in  a  neutral  port. 
But  when  it  was  found  that  there  was  money  on  board, 
the  Frenchman,  in  a  violent  passion,  reopened  all  the 
trunks,  ripped  up  part  of  the  ceiling,  and  threatened 
to  burn  the  brig  and  make  prisoners  of  her  crew,  un- 
less they  discovered  where  this  money  was  concealed. 

This  is  partly  confirmed  by  the  evidence  of  BlaJIrcj 
who  says,  the  men  were  ordered  on  board  the  priva- 
teer, and  had  their  clothes  with  them.  The  mate,  too, 
says  that  all  the  men  were  taken  out. 

After  some  time,  the  captain  of  the  privateer  went 
on  board  the  prize,  canying  with  him  KiUeran,  her 

captain. 
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captain.  That  he  found  there  fuel  prepared  in  the  I80Q> 
cabin  by  the  French  sailors,  who  said  they  would  set  Hunter 
fire  to  the  brig^  unless  the  money  was  given  up.  BrigHanaaii. 

This  induced  Killeran  to  .deliver  it  to  the  prize- 
master,  who  returned  the  articles  that  had  been  put 
into  the  boat,. and  suffered  the  vessel  to  proceed  on  her 
voyage. 

Much  time  was  taken  up  in  an  endeavour  to  ascer- 
tain to  whom  the  money  belonged;  whether  to  Himter 
or  Collins.  It  was  also  suggested  that  a  leaf  of  the  log- 
book containing  the  original  entries  had  been  torn  out, 
and  other  entries  substituted.  As  to  the  first  point,  the 
bill  of  lading  is,  in  my  opinion,  conclusive;  and  the 
evidence  of  the  mate  satisfies  me  respecting  the  other. 
No  higher  evidence  could  be  offered  under  the  respec- 
tive circumstances. 

The  only  question  necessary  for  investigation  is, 
whether  the  delivery  of  this  money  was  the  induce- 
Hient  with  the  captors  to  discharge  the  brig,  and  per- 
mit her  to  proceed  on-  her  voyage:  and  whether,  if  the 
money  had  not  been  produced,  they  would  have  burnt 
their  prize,  or  carried  her  into  port.  It  was  admitted 
on  both  sides,  that  whenever  the  sacrifice  of  part  of  a 
cargo  produces  the  safety  of  the  remainder,  and  of  the 
vessel,  contribution  must  be  made  by  the  property 
saved,  as  a  just  compensation  for  what  is  lost. 

How  does  this  law  apply  to  the  circumstances  of 
this  case? 

There  has  been  great  contrariety  of  evidence,  and 
it  has  been  well  set  forth  by  the  advocates  on  both 
sides.  It  will  be  necessary  for  me  to  state  such  facts  as 
appear  to  me  to  have  been  proved,  and  I  must  draw 
niy  inferences  accordingly.  It  is  in  proof 

1st  That  950  dcdlars  were  shipped  on  board  this 
brig,  at  a  freight  of  one  per  cent. 

2d.  That  the  brig  was  captured  on  the  high  seas  by 
a  French  privateer,  by  which,  according  to  their  pre- 
sent 
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t80»    sent  i&odc  of  proceeding)  she  nu^^t haw  bocn  carried 
Hunter  ^  into  poTt  and  c^ondenined. 
Bri^i^aab.     3d.  That  the  vessel  and  cvgo  were  worth  upwards 
of  nine  thousand  dollars,  exclusively  of  this  specie, 

4th.  That,  upon  producing  this  specie,  the  captured 
vessel  was  suffered  to  proceed  on  her  voyage. 

I  cannot,  therefore,  doubt  that  the  money  occ*. 
sioned  the  safety  of  the  vessel,  and  of  the  remainder  of 

the  cargo. 

Whether  they  would  have  burnt  the  brig  may  be 
questioned;  but  they  certainly  would  have  carried  her 
into  port;  and  when  once  there,  it  is  not  probable 
they  would  have  given  up  the  whole,  except  the 

money. 

In  the  present  case,  the  captain  discovered  and  de* 
livered  up  the  money  so  anxiously  sought  for.  Ho 
declares,  in  his  answer,  that  when  he  returned  on  board 
his  vessel,  from  the  privateer,  he  found  the  Frenclv 
men  prepared  with  fuel  in  the  cabin,  to  bijun  the  brigi 
la  consequence  of  their  threats  he  discovered,  and 
gave  up  the  specie;  and  this  in  presence  of  Coi/imi  the 
-     Ripper. 

CoOim  swears  that  he  and  the  captain  had  previoiiSn 
ly  conversed  together^  and  that  he  acquiesced  m  the; 
surrender  of  the  m<Niey,  because  the  captain  promised 
the  reimbursement  of  it  as  soon  as  they  should  ardve 
in  Charleston. 

All  this  appears  probable  and  natural.  Captain  Kil^. 
leran  does,  indeed,  afterwards  declare  that  he  gave  up 
the  money  as  the  property  of  Camm^  and  not  a^p  a  ran^ 
som  of  the  vessel  and  cargo.  I  do  not  see  that  this 
ought  to  avail.  He  had  no  right  to  deliver  a  part  of 
his  cargo,  for  which  he  had  signed  a  bill  of  kding^ 
except  for  the  purpose  of  saving  the  remainder.  He 
^oes  not  pretend  that  ColUna  consented  to  his  doii^ 
so;  nor  is  it  probable  that  Ca//i>)f  would  have  acquiesced 
upon  any  other  than  the  terms  he  states^  viz.  reim- 
bursement. I  have 
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cartfiiUy  eocaidend  ttns  case,  and  atn  dfeci^_iftC(>> 


Aedly  of  opimon  lliat  the  Ubellant  is  entitkd  to  com«    Huntef 
pensation  and  reimbursement  of  die  950  dollars,  deU^  Brf^  BteaiMii. 
vered  up  by  him,  upon  the  stfptfhtion  set  forth;  I 
dectee  accordinerllr. 


Putnam  v.  Schooner  Polly. 

^  July. 


'T^HIS  is  a  suit  instiftnted  on  a  deed  of  hsTpodieca-*  The  lender 
-■■   tion  given  by  David  Qiffortl,  master  of  the  schoo^  ^^^  ^" 
fier  Polly  to  the  actor,  John  Putnam^  for  500  dollars,  {J|^^^^. 
and  dated  at  Kingston  in  Jamaica  on  the  5th  day  of  ther  the  al- 
-ftfaylaat.  ^3^2^ 

A  claim  has  been  interposed  by  fFiSiam  WMimatu  ^^^  ^«  ^' 

r  J  ^  8c»  his  flpe- 

as  owner  of  the  said  schooner  by  virtue  of  a  bill  of  cific  rien  on 
•ale  from  /.  /.  HUdrup,  dated  20th  November  hsl,  *'''' "'^"^^^ 
pven  to  secure  payment  of  money  advanced  for  said 
ISUrup;  and  states  that,  if  any  such  deed  of  hypothe* 
eotkm  existed,  it  must  have  originated  in  fraud.  Claim* 
ant  Iberefore,  prays  that  his  claim  may  be  established, 
and  the  libel  dismissed. 

It  appears  from  the  evidence  produced  in  the  cause, 
tfiat  line  schooner  Polfy  sailed  from  Savanna  with  a 
cargo  of  lumber,  and  arrived  at  Kingston  in  Jamaica^ 
m  April  last.  That  the  cargo  was  addressed  to  the 
liouse  of  Davis  and  Co.  who  sold  the  same;  but  refu- 
aed  ta  advance  money  to  the  captain,  to  enable  him  to 
fttum  home,  alleging  diat  Hildrup  had  already  drawn 
on  them  for  more  than  the  amount  of  the  consignment. 
It  appeared  also  that  Oifford,  thus  sitm^ted,  had  appli- 
ed several  times  to  Putnam^  the  actor  in  this  cause,  to 
assist  him  with  money,  as  he  could  not  proceed  to  sea 

without 
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i800»    withoirt  it.  Several  witnesses  agree  in  thifi,  and  {xrove 

Putnam    that  Putfiam  consented  to  advance  money^  if  he  could 

Schooner    obtain  good  security. 

^  ^*         Two  of  the  witnesses  swear  that  they  saw  the  paper, 

called  a  bottomry  bond,  brought  by  captain  Putnam 

on  board  his  vessel.  One  of  them  looked  over  it,  and 

swear^  that  this  is  the  same. 

It  appears  from  the  exhibits  that  Putnam  had  mo- 
ney in  the  hands  of  Davis  and  Co.  to  whom  this  vessel 
was  addressed;  and  that  they  advanced  different  sums 
to  Gifford^  and  charged  Putnam  with  500  dollars,  so 
advanced.  In  their  account  against  the  schooner  Polly ^ 
they  also  give  credit  for  that  sum,  as  bcHTOwed  of  Put- 
nam  for  the  above  purpose. 

It  appears  from  these  papers  that  this  chai^  is  dated 
in  the  schooner's  accounts  on  the  2d  May;  in  Putnam? s 
on  the  5  th.  The  deed  of  hypothecation  is  dated  May  5. 
But  captain  Giffbrd^  it  is  proved,  was  buried  on  the 
1st  of  May;  so  that,  according  to  these  statements,  the 
deed  bears  date  four  days  after  Giffbrd^s  death.  It  states 
that  the  advance  was  made  to  Giffbrd  by  and  with  the 
advice  and  consent  of  the  officers  and  men  of  hb  ves- 
sel, which  was  completely  repaired,  and  furnished  witb 
pecessaries  for  the  return  voyage,  to  the  amount  of 
500  dollars. 

4 

The  seamen  contradict  this;  say  that  the  schooner 
received  no  repairs  in  Jamaica;  and  deny  that  they 
were  ever  consulted  upon  the  subject. 

In  arguing  the  cause,  it  was  contended,  on  the  part 
of  the  claimant,  that  tliis  deed  was  founded  in  fraud 
and  collusion.  That  the  master  of  a  vessel  cannot,  m 
every  case,  impawn  her.  To  this  point  Finer  was 
quoted  14.  329. 

That  the  deed,  being  fraudulent  in  part,  must  be 
considered  altogether  so.  That  fFhitman^s  biH  of  sale 
was  of  a  prior  date,  and  that  his  lien  must  be  prefer-: 
red. 

On 
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On  the  <^her  side  it  was  contended  that  Putnam     1800*^ 
actually  advanced  the  money,  by  which  he  was  to  gain    Putnam 
nothins:.  And  that  a  mere  miscalculation  as  to  the  sum   Seho^net 
ought  not  to  vitiate  the  deed.  That  the  deed  was  not 
fraudulent  in  its  origm,  and  cminot  become  so  by  sub- 
sequent circumstances.  Parol  proof,  it  was  said,  could 
not  be  admitted  to  contradict  it;  but,  the  execution  of 
it  being  acknowledged,  it  must  have  operation  accor- 
ding to  its  tenor. 

I  have,  in  several  former  cases,  declared  what  I 
conceive  to  be  the  marine  law  as  to  hypothecatioui 
particularly  in  the  case  of  O^Hara  and  Co.  v.  SHp 
Mary.  (Sup.  p.  100.) 

It  is  laid  down  in  3  Mod.  244,  that  the  true  grounds 
of  a  maritime  hypothecation  are  necessity,  and  the 
want  of  personal  credit.  The  reason  of  the  civil  law 
which  allows  the  pawning  of  a  ship  on  the  high  seas, 
or  in  foreign  parts,  seems  to  be  plain,  viz.  that  there 
may  be  circumstances  of  invincible  necessity;  and  of 
this  the  court  of  admiralt}''  shall  judge.  Otherw;ise,  the 
master's  power  to  borrow  money,  and  pledge  the  ship 
for  repa}'ment,  would  be  unlimited  and  ruinous.  Hop- 
kinson^s  Reports,  170.  is  full  to  this  point,  and  that 
was  a  case  on  appeal. 

In  the  present  case,  it  appears  that  only  part  of  the 
money  advanced  by  Putnam  was  for  the  use  of  the 
vessel;  that  no  consultation  was  ever  had  with  the  ma- 
riners. That  Putnam  gave  an  order  for  the  sum  in 
question  without  informing  himself,  as  he  was  bound 
to  do,  whether  it  was  necessary  for  the  vessel,  or  not. 
No  repairs  were  made  in  Jamaica.  But  as  it  appears 
that  the  captain  had  no  personal  credit,  and  could  not 
put  to  sea  without  some  advance,  I  am  of  opinion  that, 
so  far  as  this  money  answered  that  necessary  purpose, 
it  must  be  considered  as  a  lien  on  the  ship.  It  would 
be  so,  by  an  implied  hypothecation,  if  no  deed  ex- 
isted. 

I  sec 
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Patnani 

Sohooner 
Potty. 


Cif  ai  a^udged  in  the 

I  see  neither  fitiud,  nor  ccdlusion,  on  Putnam* s  part; 
but^  if  he  was  not  ignorant  of  what  the  marine  law  re* 
quires  in  these  eases,  he  was  extremely  inattet^re 
to  it 

|t  appears  by  the  exhibits  diat  a  great  part  of  this 
sum  of  500  dollars  was  expended  for  the  chaif;es  of 
€a|rtain  G^rtfs  sieknessand  fUneral.  The  vessel  am* 
Bot  be  made  liable  for  thia  Donns  and  Co.  had  no 
rig^t  to  apply  the  money  in  this  way;  they  must  settle 
that  with  Putnam. 

As  to  WHtnum^s  claifli  under  the  bill  of  sde,  it  eaa 
have  no  weight;  because  his  money  was  not  advanced 
for  this  vessel;  at  least,  not  in  a  foreign  port. 

Upon  the  whcde,  I  decree  that  captfwi  Putnam  be 
mmbursed  sueh  sums  as  he  advanced  to  enable  the 
captain  of  this  sdiooner  to  proceed  to  sea;  and  no 
laorc* 


Afrtten 
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Aertsen  v.  Ship  Aurora.  a?td  James  Brady*  180a 

September. 

'TPHIS  is  a  suit  instituted  for  seamen's  wages,  and  Seamen  may 

to  obtain  a  discharge,  on  account  of  the  captain's  p^t^  coV- 
havine  ill  treated  them.  The  crew  consisted  of  eleven '^'^^^^^  **>*^* 

°  .  ^  captain.  This 

persons,  two  of  whom  are  cabin  boys.  The  rest  are  court  wUi 
joined  in  this  application.  .  JJ^^j."  \y^^^ 

The  question  for  me  is  whether  these  men  have*'**'. *f""*^^y 

^  ■*  ,  atlicies  to 

suffered  such  ill  treatment  as  will  justify  me  in  order-  submit  all 
ing  iheir  discharge,  and  payment  of  their  wages.  homlB^^bu* 

A  master  of  a  Vessel  is  Authorized  by  law  to  correct***^ 
his  seamen  moderately.  In  this  instance  it  has  been 
proved  that  the  captain,  at  different  times  during  the 
voyage,  struck  three  of  the  libellants  with  his  fist; 
these  were  the  boatswain,  the  cook,  and  a  seaman 
named  Hanson. 

It  seems  that  after  being  eleven  weeks  at  sea,  they 
'were  restricted  to  an  allowance  of  water  of  a  bottle  per 
man;  and  this  caused  discontent.  The  boatswain,  go- 
ing at  the  head  of  the  crew  to  demand  more,  was  or- 
dered off  the  quarter  deck.  On  his  refusing  to  com- 
ply, a  scuffle  ensued,  and  the  captain  struck  him  once 
or  twice  with  his  fist.  For  the  same  cause  he  struck 
Sanson^  and  threatened  to  shoot  him,  if  he  did  not  go 
away:  he  ordered  his  pistol  to  be  brought  up,  but  this 
was  not  done.  The  cook  was  also  struck  once  by  the 
captain,  with  his  fist,  for  having  unnecessarily  consu- 
med the  wood. 

There  is  evidence  of  the  captain's  having  a  pistol 
on  deck  twice;  once,  when  he  loaded  it  to  shoot  a  dog 
that  had  bit  him;  and  at  another  time  to  intimidate 
the  crew:  but  in  the  last  instance  there  is  no  proof 
that  it  was  loaded.  The  captain,  indeed,  swears  ex- 
pressly  that  it  was  not;  and  his  answer  must  be  ad- 
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tsoo.    mitted  because  there  are  not  two  witnesses  to  ccmtra- 
dict  it. 


Aettsen 

V. 


Sfaip  Aurora.  From  this  evidence,  I  do  not  see  sufficient  cause  to 
entitle  these  three  tnen  to  their  discharge:  1st,  be- 
cause no  unlawful  weapon  was  used;  2dly,  because 
.  there  was  provocation  enough  to  justify  blows  with 
the  fist.  The  rest  of  the  crew  have  shewn  no  claim 
whatever  to  their  discharge.  It  is  true  that  the  captain 
was  frequently  intoxicated  during  the  voyi^;  but 
there  is  no  proof  of  his  having  struck  one  of  the  othei  s. 
It  appears  that  their  allowance  of  water  was  increased, 
and  that  they  had  their  brandy  daily. 

This  is  the  case  of  a  neutral  vessel,  the  crew  of 
which  are  bound  by  their  articles  to  return  to  ffam- 
burgh,  before  they  are  entitled  to  receive  their  wages; 
and  the  12th  of  those  articles  stipulates  that  every 
thing  not  specified  therein  shall  be  regulated  according^ 
to  the  marine  law  of  Hamburgh  for  regulating  the 
conduct  of  officers  and  seamen  aboard  vessels  be- 
longing to  that  place. 

Let  the  suit  be  dismissed  with  costs. 


Sheaff 
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Sheaffand  Turner  v.  70  hogsheads  and  9  barrels  of 

Suffar.  1800« 

»  October  24. 

THIS  is  a  suit  instituted  by  libel  in  this  court ^n^,,,^^^^. 
against  70  hhds.  and  9  bbls.  of  sugar,  part  of  the  ^<w  i"  » 
cargo  of  the  brig  Betsey^  late  the  property  of  Sheaffand  oi  admiralty 
Turner  of  Portsmouth  in  the  state  of  New-Hampshire,  camedtnto 
It  appears  from  the  pleadings  and  evidence  in  this  ^*  P?*^"  ®^ 
cause,  that  the  brig  Betsy  sailed  from  the  island  ofnotbeinauir* 
Trwidady  then  in  possession  of  Great  Britain  on  the'^e  amn/of 
22d  April  1798,  bound  to  Portsmouth;  on  the  5th  of  *^*»  «*"'»*^- 
May  she  was  captured  by  the  French  privateer  Plu- 
voyer^  Pierre  Olonyer  master,  belonging  to,  and  com- 
missioned at.  Cape  Franfois^  and  carried  into  the  Ha- 
vanna.    That  previous  to  her  arrival  captain  Turner 
of  the  brig  Betsey  had  agreed  with  the  Frenchman  to 
give  him  4000  dollars  to  restore  the  vessel  and  cargo; 
in  consequence  of  which  he  was  put  in  possession,  and 
remained  so  for  upwards  of  twenty-four  hours;  but,  on 
some  difficulties  being  raised  by  St.  Mary  and  Cuesta^ 
the  merchants  to  whom  he  was  recommended,  and  to 
whom  he  applied  for  the  money,  he  was  dispossessed 
of  his  vessel  again,  and  though  he  offered  the  money 
soon  after,  yet  was  refused  possession;  the  French 
captain  telling  him  she  was  already  sold* 

It  appears  that  Mr,  Cuesta^  immediately  after  he  de- 
clined  the  advance  of  the  money,  offered  the  French- 
man  5000  dollars  for  vessel  and  cargo  for  a  gentleman 
of  Charleston^  supposed  to  be  Mr.  Pricey  one  of  the 
claimants;  this  happened  on  or  about  the  3d  of  Jung 
1798.  It  appears  that  some  time  after,  the  brig  Fanny y 
captain  Ormond  went  alongside  the  Betsey y  and  took 
out  the  seventy  hogsheads  and  nine  barrels  of  sugar 
which  she  landed  in  Charleston  about  the  beginning  of 

September 
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1800>     September  following;  soon  after  which  this  suit  was  in- 

ShcRjTand     StitUtcd. 

v.  It  appears  from  the  exhibits  that  on  the  16th  June 

ng    eteey.  j^ygg^  ^^^  American  consul  at  the  Havanna^  obtained 

from  St,  Mary  and  Cuesta  a  guarantee  for  the  legal 
condemnation  of  \Iie  brig  and  cargo,  or  security  for  a 
refund  of  the  amount  she  sold  for:  and  a  certificate  is 
also  exhibited,  signed  by  the  said  American  consul  on 
the  18th  October  following,  and  annexed  to  a  true  copy 
t)f  the  original  condenn nation  at  the  Cape^  dated  the  29th 
Messidor,  an  6.  which  answers  to  the  —  day  of  Jtdy^ 
1798.  An  invoice  has  also  been  produced  to  shew  that 
these  sugars  were  shipped  at  the  Havahna  for  Charles^ 
ton  on  the  6th  August^  subsequent  to  the  condemna* 
tion. 

in  arguing  this  case,  three  questions  have  been  made 
larrd  a  variety  of  reasoning  and  a  number  of  authorities 
produced  on  both  sides. 

1st.  Whether  any  right  was  transferred  by  the  cap- 
ture, without  being  carried  infra prasidia  of  the  nation 
to  which  the  privateer  belonged. 

2d.  Whether  the  condemnation  at  the  Cape  of  the 
vessel  in  the  Havanna  was  sufficient  to  transfer  the 
property  sold  previous  to  such  condenvnation,  and 

3d.  Whether  this  court  can  reverse  the  decision  at 
the  Cape  and  set  it  aside  for  irregularity. 

As  to  the  first  point,  it  seems  at  this  day  to  be  the 
general  practice  of  the  law  of  nations,  to  require  a  sen- 
tence of  condemnation  to  vest  the  property  in  the  cap- 
tors and  divest  the  former  owner  of  all  right;  it  is  un- 
necessary, therefore,  to  say  more  on  this  head. 

There  having  been  such  sentence  of  condemnation, 
I  will  consider  the  second  point,  whether  that  sentence 
tinder  all  the  circumstances  is  legal  and'  binding.  It 
Was  contended  with  great  earnestness,  that  the  pur- 
thase  was  made  previous  to  condemnation,  and  thslt 
\iy  a  court  at  a  (Hstance,  not  having  the  subject  matter 

under 
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under  their  im mediate  jurisdicton:  and  the  case  in  sir     1800. 
ff^illiam  Scotfs  Reports,  135  &?  sea.  was  much  relied!  fi^cntf  and 
on.  Almost  the  whole  reasoning  in  that  case  turned  on        v. 
the  legality  of  a  sentence  of  condemnation  in  a  neutral  ^^* 

port,  and  therefoi-c  does  not  apply  in  the  present  case. 
The  judge  there  declares  the  irregularity  of  proceed- 
ings where  the  body  and  substance  of  the  thing  is  not 
in  the  country  exercising  the  jurisdiction.  He  never- 
theless admits  the  fact  as  to  two  cases  of  ships  carried 
into  foreign  ports  and  condemned  in  the  court  of  ad- 
miralty in  England;  but  he  does  not  pretend  to  say  that 
the  sentence  was  not  binding,  but  etnleavours  to  shew 
that  the  ports  of  Lisbon  and  Leghorn^  into  which  those 
Tessels  were  carried,  have  a  peculiar  and  discriminate 
character,  that  to  a  certain  degree  assimilates  them  to 
British  ports.  If  we  consider  the  relative  situations  of 
France  and  Spain  in  the  present  w^ar,  and  the  practice 
that  has  prevailed,  we  findfrom  the  evidence  thatit  is  the 
usual  mode  of  sending  the  papers  of  captured  vessels 
from  the  Havanna  to  the  Cape  for  condemnationj  and  , 
that  all  the  vessels  and  cargoes  that  have  been  carried 
in  there  have  been  sold  under  such  sentences.  That 
tliese  papers  are  lodged  with  an  officer  at  the  Havanna 
called  the  receiver  of  the  rights  of  the  republic  of 
FrancCy  and  copies  certified  by  him  are  transmitted  to 
tiie  CapCy  on  which  the  court  there  exercises  jurisdic- 
tion. The  inference  then  must  naturally  follow,  that 
this  officer  is  authorized  by  the  Spanish  as  well  as  the 
French  government^  and  the  proceedings  sanctioned 
by  them.  Indeed  the  guarantee  taken  by  tlie  American 
consul  and  stipulation  entered  into  with  him,  is,  in 
my  opinion,  conclusive  evidence  on  this  point;  if  so, 
the  port  of  the  Havanna  has  the  same  peculiar  and 
discriminate  character  as  to  France^  that  sir  fTittiani 
Scott  states  the  ports  of  Lisbon  and  Leghorn  to  bear  to 
Great  Britain. 
As  to  the  sale  to  the  claimants  being  made  previous- 
ly 
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^^Q^*     ly  to  the  condemnation,  no  positive  proof  is  before  the- 
^mv^  court  to  that  point;  the  condemnation  is  in  Jtdy^  and 
^    ^       the  invoice  of  shipment  dated  6th  August  following. 
'  The  present  claimants  were  not  original  vendees;  but 
if  they  had  been,  <is  this  part  of  the  transaction  hap- 
pened on  landy  I  doubt  the  jurisdiction  of  this  court  to 
interfere;  but  it  is  very  common  for  sales  to  be  made  be- 
fore condemnation  sub  modoy  and  the  guarantee  taken 
by  the  American  consul  appears  to  be  in  the  nature  of 
a  deposit,  pendente  Rte. 

As  to  the  third  and  last  point  contended — whether 
this  court  can  reverse  the  decision  of  the  court  of  ad- 
miralty at  the  Cape  so  as  to  set  it  aside,  I  am  decided- 
ly of  opinion  it  cannot.  In  the  case  quoted  from  Dou- 
glas, 559.  lord  Mansfield  expressly  lays  down  as  a  clear 
principle,  that  all  the  world  are  parties  to  a  sentence  of 
a  court  of  admiralty,  and  that  it  is  conclusive  as  to  that 
which  i^  within  it,  against  all  persons,  unless  reversed 
by  the  regular  court  of  appeal.  In  that  case,  which 
was  an  insurance  cause,  JSuUer  differed  from  the  other 
judges,  whose  final  decisions  went  entirely  on  the  am- 
biguity of  the  sentence  of  the  foreign  court,  so  as  to 
decide  between  the  underwriters  and  the  insured.  In 
the  present  case,  whatever  irregularity  there  may  be  in 
other  parts  of  the  proceedings,  there  is  no  ambiguity 
as  to  the  final  sentence.  The  tribunal  decrees  the  brig 
Betsey,  captain  George  Turner,  captured  by  the  French 
privateer  the  Pluvoyer^  captain  Olancier,  and  carried 
into  Havanna,  a  good  prize ^  and  this  is  certified  by  the 
American  consul  to  be  a  true  copy  of  the  original  con- 
demnation. 

On  a  serious  review  and  consideration  of  this  case, 
and  the  arguments  on  both  sides,  and  after  looking  in- 
to all  the  cases  quoted,  I  am  of  opinion  that  this  cause 
cannot  be  retained,  and  I  therefore  decree  that  the  libel 
be  dismissed  with  costs. 

This  decree  was  affirmed,  on  appeal  to  the  circuit 
court.  Pritchard 
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Pritchard  £s?  Co.  v.  Schooner  Lady  Horatia.  igoQ. 


nPHIS  is  a  suit  instituted  against  the  schooner  Zoc/y  Theeontnct 

-*•  Horatia  for  work  done,  and  materials  found  by  j^^lJISe 

them  as  shipwrights.  ^  **«^  "^ 

A  plea,  answer,  and  claim  have  been  interposed  by  beinfc  ttptt- 
Wood,  master  of  the  schooner.  As  the  plea  goes  to  the  the^potby 
jurisdiction  of  the  court,  and  in  bar  to  this  suit,  it  is*^™**^* 
necessary  to  consider  that  in  the  first  instance;  be- funds,  apAea 
cause,  if  the  plea  is  sustained,  the  suit  must  be  dis-  diction  of ' 
missed  without  inquiry  into  the  merits.  idm^^'itv**'^ 

•  Much  time  was  tmnecessarily  taken  up,  in  the  pro-  mutt  avui 
duction  of  arguments,  that  had  no  relation  to  the  point 
before  the  court.  I  did  not  interrupt  these  arguments; 
but  I  shall  not  notice  any  that  do  not  apply  to  the  ma- 
terial point;  that  is,  whether  the  court  can  sustain  this 
suit. 

In  support  of  the  plea,  it  was  contended,  that  this 
was  a  contract  on  land;  and  evidence  was  produced  to 
prove  it  so. 

It  was  admitted,  that  this  was  a  foreign  vessel,  and 
that  her  owners  resided  abroad;  but  it  was  proved  that 
the  consignee  of  the  owners  redded  here,  who  had 
funds  of  the  owners,  arising  from  the  sale  of  this  car- 
go; that  the  captain,  therefore,  had  no  power  to  make 
any  contract  binding  either  on  the  owners  or  the 
vessel. 

That  the  contract  for  repairs  was  made  with  the 
consignee,  and  not  with  the  captain;  and  that  the  for- 
mer alone  is  liable.  The  law  laid  down  in  Sopkinson^s 
Rep.  from  179  to  190,  was  quoted;  and  the  cases 
there  referred  to  were  relied  on  to  shew  that  the  plea 
to  the  jurisdiction  must  avail  here. 

The  advocates  for  the  libellant  contended  that  the 
shipwright  had  a  lien  on  the  vessel,  and  on  the  captain, 

»  and  on  them  alone.  That  this  was  one  of  those  cases  of 

« 

necessity 


}6|  Oa$^  ad^fui^ed  in  ff^ 

ISOOw     necessity  that  give  jurisdiction  to  the  court  Thatad* 
iWtchup*   mitting  the  consignees  to  have  monies  belonging  to 
Lm^  Uonittt.  ^^^  owners,  they  were  not  conapellable  to  pay  the  pre- 
*  sent  demand. 

That  the  shipwrights  might  elect  whom  they  would 
credit,  and  make  their  charge  accordingly.  That  they 
had  done  so,  and  chose  to  look  to  the  vessel  and  cap- 
tain, without  reference  to  the  consignee,  whom  they 
did  not  consider  as  liable,  inasmuch  as  they  had  not 
bound  him  by  a  written  agreement. 

Three  cases,  decided  in  this  court,  were  produced 
and  relied  on,  viz.  North  &?  Veset/  v.  Brig  Eagle^ 
fFiUiarns  v.  Brig  Polly ^  O'Hara  \.  Ship  Mary. 

It  was  further  contended  that  a  lieu  was,  in  this 
case,  established,  and  that,  whenever  this  appears,  the 
court  will  aid.  That  the  lien  is  mutually  beneficial  to 
owner  as  well  as  shipwright.  That  the  vessel  is  in  the 
nature  of  a  pledge;  and  that  the  shipwright  may  retain 
her,  till  his  bill  is  paid.  Many  cases  were  produced  to 
these  points,  two  of  which  Danvers  270.  and  Cro.  C- 
296.  were  much  relied  on. 

In  considering  these  cases,  I  shaU  first  notice  those 
foniierly  determined  here. 

In  North  and  Veseyit  was  stipulated,  previously  to 
their  famishing  supplies,  that  the  vessel  only  should 
be  resorted  to.  None  of  the  owners  were  known;  and 
when  it  was  afterwards  discovered  that  there  were 
thirty  six  of  them,  they  all  consented,  except  one,  that 
the  sale  should  take  plac^,  and  applied  to  this  court 
£6r  its  aid. 

In  WUkams  v.  the  Polly ^  the  shipwright  had  the 
vessel  in  his  custody;  the  o^vner  was  dead;  and  if  the 
administrator  had  got  possession  of  the  vessel,  the  pro- 
perty must  have  been  distributed  according  to  the 

statute. 
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statute;  A  failure  of  justice  would  have  been  the  con-     1800. 
sequence;  to  prevent  which  this  court  interfered.  Pnuhawi 

The  case  of  O^Hara  v.  the  Mary  is  also  distinguish-  Ud^ Honiia. 
able  from  this;  for  there^  the  party  who,  in  Jamaica^ 
had  advanced  money  for  necessary  supplies,  not  only 
had  a  lien  and  an  implied  hypothecation,  but  would 
actually  have  libelled  w  attached  the  vessel  in  Jamaica^ 
if  the  captain  had  not  drawn  a  bill  for  the  amount,  and 
cxpresdy  engaged  to  make  the  vessel  liable  therefor. 

In  reply  to  the  other  cases,  I  shall  be  satisfied  with 
referring  to  Hopkinson^  100.;  to  the  case  of  Shrews^ 
bury  v.  Ttvo  Friends^  before  my  predecessor  Judge 
Drayton^  and  to  that  of  the  Golden  Rose^  before  me. 

The  law  laid  down  in  these,  must  govern  the  pre^ 
jgent  case.  Commerce  woul^,  indeed,  receive  a  deadly 
blow,  if  it  should  be  established  that  the  consignee  i« 
not  to  be  looked  upon  as  in  the  place  of  the  owners. 
As  to  the  question  of  lien,  it  is  not  now  before  me.  AH 
I  shall  decide,  therefore,  is  that,  this  being  a  transact 
tion  on  land;  the  vessel  not  being  on  a  voyage,  but  un* 
laden  and  the  cargo  sold;  and  the  owners  being  reprer 
sented,  on  the  spot,  by  their  consignee,  who  has  in 
hand  ample  fUods  arising  from  the  sale  of  this  cargo;  no 
such  invincible  necessity  exists,  as  the  laws  of  all  com- 
mercial nations  seem  to  require,  in  order  to  vest  a  ju- 
risdiction  in  the  court  of  admiralty. 

I  do,  therefore,  adjudge  and  decree  that  the  plea  is 
relevant^  and  that  the  bill  be  dismissed  with  costs. 


St^fhsfm 
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Stephens  et  al.  v.  Bcdes  of  Cotton  and  other  goods  saved 
jg„  Jrom  the  wreck  of  the  Argus, 


Vessel  TnHREE  suits  have  been  instituted  in  this  court 
Charleston"  agaiust  the  articles  saved  from  the  ship  Argtis^ 

^ToPZ^ol^^^^^y  wrecked  on  Charleston  bar.  The  goods  were 
&c.  cast  cast  ashore  on  several  islands  contiguous  thereto.  Res- 
theadj<lin-  titution  is  prayed,  after  such  deduction  for  salvage  as 
and  "here**  this  court  may  think  reasonable, 
secured  by  It  appears  that  the  weather  was  rather  tempestuous, 
much  risque  and  that  great  labour  and  exertion  were  necessary,  first 
and^some  of ^^  placc  these  goods  in  a  state  of  safety,  and  then  to 
life,  of  the    brine:  them  to  Charleston.  All  this  was  done  by  the 

salvors.  One 

third  of  the  salvors  alouc,  without  any  assistance  from  the  ship's 
one  haif*of  c^cw.  It  appears  also  that,  without  great  diligence, 
the  other  ar-  much  of  the  cottou  would  havc  been  washed  oflF  from 

tides  g^ven 

as  salvage,    the  shorc  to  wliich  it  had  drifted,  and  would  have  been 

A  schooner  •        n      ^     j. 

lost  in  trans,  again  afloat  at  sea. 

ardcies  to^"^  "  ^^^  owuers  of  all  these  islands,  and  their  negroes, 
Charleston,  wcrc  coustautly  employed  for  a  considerable  time,  (in 
haTbcen^  somc  iustauccs  for  three  weeks)  in  securing,  and  dry- 
stitc  of  safe-  "^S  ^^^^  cotton;  after  which,  it  was  carted  with  great 
ty,  not  cnti-  labour  to  distant  landing:  places,  from  whence  it  was 
pensation.     finally  brought  to  Charleston. 

During  the  whole  of  this  time,  the  crops  of  those 
who .  were  employed  in  rendering  this  service  were 
neglected;  and  at  this  season  must  have  suffered  much 
by  grass. 

The  different  salvors  are  upon  nearly  the  same  foot- 
ing. But  Mr.  Taylor^  who  lost  a  schooner,  valued  at 
250/.  employed  in  bringing  part  of  this  cotton  from  a 
landing  to  Charleston^  has  libelled  for  salvage  upon 
that  ground.  I  shall  decide  upon  that  point  hereafter. 
The  act  of  the  legislature  of  this  state  passed  16th 
March  1783,  has  been  produced  to  shew  that  goods, 

circumstanced 
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circumstanced  as  these  were,  shall  be  restored  upon     18(X>' 
payment  of  reasooable  salvage.  This  brought  forward  Stevens  ct  at 
the  question  of  jurisdiction.  The  point,  indeed,  was  ship  Argm. 
waived  by  counsel,  but  I  think  it  my  duty  to  notice  it; 
for,  "  consent  will  not  give  jurisdiction.'^ 

This  state  act  was  passed  previously  to  the  esta- 
blishment of  this  court  under  the  federal  constitution, 
and  the  subsequent  act  of  congress,  which  gives  the 
district  court  exclusive  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction.  Such  are  all 
matters  relative  to  wreck;  and  it  is  settled  that  inci- 
dental circumstances,  necessarily  flowing  from  and  de- 
pendent upon  the  first  cause  of  action,  shall  follow  the 
original  jurisdiction.  In  cases  of  concurrent  jurisdic- 
tion, either  court  may  decide;  so  diat,  in  every  point 
of  view,  I  am  bound  to  adjudge  this  case,  without  any 
undue  interference  with  the  act  of  the  state,  above  men- 
tioned. 

Both  this  act  and  the  law  of  nations  entitle  the  sal- 
vors to  compensation  in  this  case.  {Marten^ s  Law  of 
Nations  167.) 

.  The  material  consideration  regards  the  quantum  of 
salyage.  The  service  rendered,  the  risque  attending 
it,  and  the  value  of  tlie  property  saved,  are  the  points 
by  which  the  decree  in  this,  and  every  similar  case, 
must  be  regulated. 

Here,  the  service  rendered  was  considerable.  It  is 
proved  that  the  ship's  crew  abandoned  the  property; 
and  the  captain,  who  remained  for  some  time  on  one 
of  the  islands,  did  not  assist  in  any  manner.  Mr. 
Mair^  by  the  newspapers  and  by  handbills  made 
kuown  the  situation  of  the  vessel,  and  offered  all  due 
encouragement  to  such  as  would  endeavour  to  save 
the  cargo;  yet  no  more  than  35  bales  of  cottpn,  and 
15  barrels  of  tar  were  saved  by  these,  or  any  exer*/ 
tions,  except  those  of  the  salvors,  parties  to  this  suit* 
They,  unassisted  hut  by  their  own  negroes,  saved 

264 
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180Q>    264  bagfs  of  cotton,  334  barrels  •  of  tar,  and  a  quantity 
0»eireM  et  ai.  of  lo^ood^  fustick,  and  mahogany,  which  aold  for 
smp  Ai^u*.  dOO  dollars, 

The  risque  these  persons  ran  was  not,  I  think,  so 
imminent  a6  was  contended.    They  expwed  their' 
health,  indeed;,  and  Mr.  Lawton  and  hb  son  were 
actually  made  ill  by  their  exertions. 

Sereral  respectable  witnesses  are  of  opinion  that  the 
salvors  ran  some  risque  of  their  lives  in  saving  the 
cotton;  and  declare  that  they  themselves  would  not 
have  encountered  the  same,  for  the  whole  vafue  of 
tdiat  was  saved.  The  parties,  however,  seem  to  have 
dreaded  sickness  more  than  any  thing  else;  and  they 
might  reasonably  do  so,  for  their  labour  must  have 
been  extreme. 

As  to  the  third  point,  the  value  of  what  was  saved^ 
the  sales  amount  to  12,199  dollars,  chiefly  arismgfirom 
the  cotton.  The  tar,  Sec.  produced  1,178  ddlars;  but 
these  articles  of  inferior  value,  occasioned  much  more 
labour  to  the  salvors,  than  the  cotton. 

Upon  the  whole,  I  think  the  libellants  are  entitled 
to  receive,  as  a  compensation  for  their  very  meritori* 
ous  exertions  in  this  case,  one  third  of  the  net  pro- 
eeeds  arising  from  the  sale  of  the  cotton,  and  one  half 
the  proceeds  of  the  other  articles:  and  I  decree  accor- 
dingly. 

With  respect  to  the  charge  contained  in  the  libel, 
Ued  by  Mr.  Tdyhr^  I  cannot,  on  any  principle,  admit 
it.  Hb  schooner  was  not  lost  while  employed  in  moimg 
the  goods;  iMt  in  conveyingthem,  after  they  had  been 
placed  in  safety,  to  the  agent  of  the  owners.  He  m^ 
tfierefore,  upon  a  footing  with  the  owners  of  oliier 
toasting,  or  river  vessels,  and,  like  them,  ihtitled  la 
Ihright,  (but  to  nothing  more)  on  delivery  of  their  la- 
ding. 

iSSamM^ 
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Samuel  landsey  t.  (hmen  ofsMp  South  CaroKna.        isoi. 

Oetober  ST. 

nPHE  actor  was  one  of  the  crew  of  the  South  Cora-  ship  went  to 
'**    Mfkij  and  wkh  the  rest  had  signed  articles  to  pro-  usH^imof 
ceed  from  Charkston  to  Leghorn^  and  back;   with  ^5^^^^ 
liberty  to  touch  at  Cribraiiar.  The  vessel  sailed  from  »nd  there* 
hence  about  the  1st  May  1800,  and  put  into  Malaga,  \^^S^ 
where  the  captain  sold  2Q0  bags  of  cocoa,  part  of  his  ^^^  ^*|^^' 
cargo,  and  received  on  board  23  casks  of  wine.  The  captured. 
ship  left  Malaga  on  the  6th  Jufy;  but  on  the  15th  was^e?*^m 
taken  by  a  British  frisate,  and  ordered  into  Fort  Mahm  ?•  ^^\  ^ 

r         j»     !•       •  ^^1  1  1  "^  leaving 

for  agjjudiGation.  On  her  way  there,  she  was  recaptured  Charleston 
on  the  25th  by  three  Spanish,  and  one  French,  priva-  tiai  s^et^ 
teers,  and  carried  into  MajortOj  where  the  ship  and  ^^*^' 
cargo  were  condemned.  An  appeal  has  been  tnade  to 
the  supreme  tribunal  at  Madrid;  and  the  ship  and  car* 
go^  by  the  last  advices,  remained  in  possession  of  the 
mate  and  cook,  the  captain  being  at  Madrid  for  the 
purpose  of  prosecuting  the  appeaL  The  rest  of  the 
seamen  left  the  vessel  in  Ftbruary  1801,  having  first 
ebtaJDCd  a  certificate  from  the  mate  that  they  were  de- 
tained by  the  captain's  order  to  that  time. 

The  only  question  for  my  decision  b,  what  wages 
«K  due  to  the  actor. 

This  ship  and  cargo  have  been  condemned  at  Ma- 

IsL  As  taken  flxmi  the  possession  of  an  enemy; 
though  ^s  is  directly  contrary  to  the  treaty  between 
^^Mmaod  tts» 

It  has  been  ccmtended  that  the  deviation  to  Malaga 
entitled  thb  crew  to  their  wages  then  due,  and  even 
to  a  discharge.  But  I  do  not  consider  this  alteration  of 
the  original  voyage  as  sufficient  to  induce  these  conse- 
quences, whatever  might  be  the  case  as  to  an  insu- 
rance. Besides,  nothing  of  this  sort  was  insisted  on  at 

the 
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1801.     the  proper  time  and  place.   I  shall,  indeed,  decree 

lindsey    wagcs  up  to  that  time,  viz.  from  the  1st  May  to  the 

Ship  Sooth  14th  July^  upon  the  ground  of  the  captain's  having  sold 
Caroboa.    ^^^^  ^^  j^j^  cargo  at  Malaga, 

It  has  been  said  further  that  the  condemnation  of  this 
'  vessel  shall  not  aflFect  the  wages  of  the  crew,  because 

she  was  engaged  in  an  illicit  trade.  But  no  such  thing 
appears.  The  captain  and  owners  are  blameless.  They 
knew  nothing  of  the  Spanish  edict  newly  proclaimed, 
and  in  direct  violation  of  our  treaty  with  Spain^  by 
which  it  is  provided  that  our  property,  recaptured  by 
them  from  an  enemy,  shall  be  restored  upon  payment 
of  salvage. 

The  second  ground  of  condemnation  at  Majorca 
was,  that  certain  of  the  ship's  papers  had  been  thrown 
overboard.  This  must  have  been  done,  if  done  at  all, 
by  the  British  captors,  for  the  captain  had  no  induce- 
ment to  conceal  any  thing  relative  to  a  voyage  per- 
fectly fair.  If  he  had  seen  cause  to  do  an  act  of  this 
sort,  it  must  have  been  when  he  was  first  taken,  in 
which  case  the  British  commander  would  have  been 
justified  in  using  this  as  a  plea  for  condemnation. 

It  is  nevertheless  true  that  the  sentence  of  a  court 
of  competent  jurisdiction  in  Spain  will  be  binding  upon 
these  parties,  and  may  ultimately  destroy  the  right  of 
these  seamen  to  the  balance  of  their  wages  after  leaving 
Malaga.  For  this  I  can  give  no  redress;  but  in  consi- 
deration of  all  the  circumstances  of  this  case,  and  that 
the  men  never  quitted  the  ship  till  they  were  dismissed 
by  the  captain,  I  decree  that  the.  actor  receive  an  addi- 
tional compensation  of  one  month'$  wages,  and  that 
costs  of  suit  be  paid  by  the  defendants. 

Taylor 
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Taylor  and  Deliessline  v.  25,000  dollars  saved  from 

Schooner  Friendsliip.  1801. 

November. 

IT  appears  in  this  cause  that  the  schooner  Friend*  — 
ship,  from  Nassau^  bound  to  this  port,  was  wrecked  mastbepro- 
on  the  7th  instant,  upon  the  Rattlesnake  shoal,  offjhf Jl^^*^ 
Dewees'*  Island,  two  miles  distant  from  any  shore. '?"» ^®/*'- 

•'  vice  Tender- 

The  vessel  beat  a  great  way  over  the  breakers,  and  ed,  and  the 
the  sea  ran  very  high.  They  got  the  boat  over  the  property^ 
side,  with  a  view  to  procure  assistance  from  shore;  **^*^-  ^"^ 

*  .  .  '  encourage- 

but  she  broke  away  with  one  man  m  her,  and  could  ment  mast 

not  return.  One  attempt  to  save  themselves  on  a  raft  issS'i?  ^ 
failed;  they  had  determined  to  make  a  second,  consi-  ^J^  ®^*^" 
dering  it  as  the  last  resource. 

Two  pilot  boats  appeared  off,  but  found  it  impos- 
sible to  give  them  assistance.  From  five  o'clock  in 
the  morning,  when  the  vessel  struck,  to  four  in  the 
afternoon,  the  crew  were  in  great  danger,  and  much 
alarmed  for  their  final  safety.  At  that  hour,  they  were 
overjoyed  at  the  sight  of  a  canoe  and  four  hands,  with 
which  Taylor  and  Deliessline  had  come  to  their  assist- 
ance. As  soon  as  they  got  on  board,  the'  captain  said 
he  had  money  and  was  very  desirous  to  save  it.  It 
was  immediately  put  into  the  boat,  and  carried  on 
shore,  with  the  passengers  and  crew,  except  the  cap- 
tain,  and  one  or  two  others. 

The  salvors  went  off  a  second  time,  with  two  boats, 
one  of  which  could  not  venture  to  go  alongsidie.  The 
other  effected  it,  at  great  risque;  but  saved  nothing 
from  the  vessel,  except  some  trunks  and  baggage. 

It  appeared  that  the  seaman,  who  had  drifted  away 
in  the  schooner's  boat,  returned  on  the  morning  of  the 
9th,  not  having  been  able  sooner  to  procure  assistance. 
At  this  time  it  was  high  water,  and  the  sea  rough;  the 

vess^! 


178  Ca^tff  0uifud^m  the 

1801  •_  vessel  had  bi^^,  and  the  waves  were  breaking  over 


It  was  fully  proved  that  these  unfortunate  persons 


Taylor  and    her. 
neUessline 

y. 

•hip"*°  '  were  treated  by  Mr.  DeUessline  and  captain  Taylor 
with  the  greatest  kindness.  It  appeared  that  Mr.  De* 
Uessbne  has  a  large  fanuly,  and  is  in  narrow  circum- 
stances; and  that  the  loss  of  him  and  of  his  negroes  in 
this  attempt  would  have  been  attended  with  very 
seriotis  consequences. 

The  counsel  for  the  actors  insisted  that  under  the 
ciFcuAstances  of  this  case^  the  risque  of  the  aalvQrs, 
and  the  danger  of  the  persons  and  property  thus  men- 
tortoualy  saved  would  justify,  and  even  called  for  a 
prop(»lion  Bot  less  than  one  third  for  salvage. 

On  the  other  side,  the  services  were  readily  adimt- 
ted,  but  it  was  contended  that  the  danger  to  the  sal- 
vors had  been  too  strongly  set  forth. 

In  determining  cases  of  salvage,  I  have  unifoimly 
proceeded  on  the  following  con^derations. 

1st.  The  service  rendered. 

2d.  The  risque  of  the  party  rendering  this  service* 

3d.  The  value  of  the  property  saved  by  their  means. 

In  the  present  case  the  service  was  great.  The 
parties  saved  were  in  imminent  danger,  and  had  little 
chance  of  being  otherwise  relieved.  Two  pilot  boats 
saw  their  distress,  but  would  not  venture  to  come  near 
them;  and  the  persons  on  Long  Island^  to  which  the 
schooner's  boat  had  drifted,  thought  the  danger  so 
great,  that  they  would  not  risque  themselves,  their 
negroes,  or  their  boats.  One  raft  had  failed;  their  re- 
maining hope,  from  a  second,  was  very  precarious; 
and  all  the  people  saved  are  ready  to  acknowledge  that 
they  must  have  perished  without  the  assistance  g^ven 
by  the  actors. 

As  to  the  2d  pointy  it  appears  that  the  sea  ran  higb^ 
and  that  the  persons  in  the  boat  did  not  board  the 
schooner  without  danger.  It  was  not  indeed,  so  im- 
minent, 


District  Court  of  South  CaroRm.  177 

minent,  as  one  of  the  counsel  endeavoured  to  make  it     isoi. 

appear.  Taylor  and 

I  shall  not,  however,  detract  from  the  merit  of  the  ^f  t!]*;"^ 
parties.  Their  motives  were  generous  and  disinteres-  ^'^^'ghjp.®"*^ 
ted,  and  their  assistance  no  less  prompt  than  voluntary. 
Many  others,  in  their  situation,  would  have  remained 
snugly  on  shore.  It  is  true,  that  they  consulted  their 
feelings,  and  did  not  calculate  their  interests.  This  is 
their  highest  praise;  and  though  it  has  been  said,  that 
their  reward  is  laid  up  in  heaven,  I  see  no  reason  why 
they  should  not  receive  such  as  may  be  decreed  to 
them  on  earth.  DeUessHne^s  risque  was  unquestionably 
great;  for,  if  he  had  perished  with  his  boat  and  negroes, 
his  numerous  family  would  have  been  exposed  to 
severe  distress. 

As  to  the  third  point:  the  property  saved  consisted  of 
no  less  a  sum  than  25,000  dollars.  If  these  had  not  been 
received  into  the  boat  at  the  time  they  were,  it  is 
doubtful  whether  they  could  have  been  saved  at  all. 

Molloy^  (L.  2.  c.  5.  s.  4.)  quotes  the  Rhodian  law  as 
fixing  a  fifth,  or  tenth,  in  cases  like  this,  according  to 
the  case,  or  difficulty  of  efiecting  the  salvage.  He 
adds:  ^*  rich  goods,  as  gold  and  silver,  pay  less  than 
"  goods  of  greater  bulk,  because  they  are  in  less  dan- 
"ger."  The  observations  on  the  laws  of  OleroHy  quo- 
ted in  page  125  of  a  treatise  on  the  dominion  of  the 
sea,  say  that,  acceding  to  those  laws,  divers  and  sal- 
vors should  take  one  half,  a  third,  or  a  tenth  of  the 
things  saved,  according  to  the  depth  of  water,  out  of 
which  they  were  recovered.  In  I  Rob.  313.  sir  fFil-  . 
Katn  Scott  J  in  a  case  of  salvage  by  a  boat  going  to  the 
relief  of  a  distressed  vessel,  expresses  his  opmion,  as 
to  the  rate  of  reward,  in  terms  to  which  I  entirely  ac- 
cede. (See  the  case.) 

Upon  a  full  review  of  the  circumstances  before  me, 
And  upon  mature  consideration  of  their  applicability  to 

Z  the 
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1801.     the  principles  I  have  laid  down,  and  after  inquiry  as 
Taylor  nnd  to  what  vvould  have  been  the  amount  of  premium  upon 
DciiesfiUne  ^j^^  insurahcc  of  this  property,  I  decree,  that  one  fifth 
^^^ihfiJ?''"*'"  thereof  be  paid  to  these  salvors;  not  only  for  compen- 
sation of  their  risque,  their  services,  and  their  huma- 
nity, but  also  as  an  inducement  to  others  to  "  go  and 
do  likewise. "  Let  the  costs  of  this  suit  be  paid  by  the 
claimants  out  of  the  residue,  after  deducting  this  pro- 
.    portion  for  salvage. 


British  Consul  v.  22  pipes y  and  10  hogsheads  of  Wine. 

Restitution,  "T^  ROM  the  pleadings  and  evidence  in  this  case  it 

mem^oTsai-  -■-      appears  that  the  brig  Anthonioy  fFard,  master, 

▼ape,  win  be  on  ^  voyage  from  Oporto  to  Dublin^  encountered  bad 

all  cases,  if  Weather,  and  sprung  a  leak  of  so  dangerous  a  kind, 

^erlTcan  ^'^^^  ^^^^^  consultatiou  with  the  crew,  it  was  agreed  to 

be  found,     stave  the  cargo.  Five  days  after  this,  they  agreed  to 

rer  should    bear  away  for  the  first  land.  On  the  day  following, 

than  on^h^aTf  ^hey  fell  in  with  the  Criterion^  Smith,  master,  bound 

of  property  ft^om  Dublin  to  Charleston.  By  him  they  were  suppli* 

ed  with  some  provisions.  It  appears  that  as  soon  as 

Smithes  boat  went  alongside  with  these  provisions,  all 

the  seamen  of  the  Anthonio  quitted  her,  to  go  on  board 

the  other  vessel.  This  was  prevented  by  Smith  at 

WarcPs  request;  and  the  men  were  immediately  sent 

back.   Smith  then  went,  himself,  on  board  the  An^o^ 

nioy  and  offered  to  take  her  captain  and  all  her  crew 

into. his  ship,  if  they  chose  to  leave  the  Anthonio. 

fFard,  finding  his  seamen  resolved  to  do  so,  was  otili* 

ged  to  comply  with  this  offer;  his  mate  refused  at  first, 

but  was  at  length  induced  to  do  as  the  rest  did. 

It 
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It  appears  that  captain  Smith  then  endeavoured  to_l80i. 

save  what  he  could  of  the  cargo;  but  the  wine,  and  a  Briash  consul 
h^WQer,  mentioned  in  the  libel,  were  the  only  articles     Smitb. 
that  could  be  removed  from  the  Anthonio.  They  were 
employed  and  detained  two  days  in  effecting  this;  after 
which  they  left  the  vessel,  and  proceeded  to  Charles- 
ton. 

Restitution  is  prayed  by  the  British  consul,  on  be* 
half  of  the  owners,  on  payment  of  a  reasonable  sal- 
vage. 

Captain  Smith  by  his  claim  and  answer  admits  the 
facts  stated  in  the  libel,  as  to  the  situation  of  the  ves- 
sel and  crew;  but  says  that  he  had  no  idea  of  attempt* 
ing  to  save  any  part  of  the  cargo,  till  the  crew  had 
finally  abandoned  the  ship:  and  adds  that  he  would 
not  have  engaged  in  that  business  at  all,  if  he  had  not 
thought  that  he  should  be  entitled  to  the  whole  of  what 
he  might  save. 

The  pleadings  are,  in  all  material  points,  supported 
by  the  evidence.  It  was,  indeed,  insinuated  that  Smith 
had  induced  the  seamen  to  quit  the  Anthonio;  but  there 
is  no  proof  of  this.  On  the  contrary,  it  appears  that, 
ifi  one  instance,  he  repelled  them  from  boarding  his 
vi^sscl;  and  that  he  did  not  uHinoately  receive  them  till 
the  captain  and  mate  came  also.  They  did  so,  it  is 
true,  unwillingly,  and  would  certainly  have  remained 
with  their  ship,  if  the  crew  would  have  consented  to 
rei)nain. 

It  appeared  from  exhibits  that  the  Anthonio  and  her 
cargo  belonged  to  Messrs.  Myler^  sen.  and  jun.  one 
ctf  w^m  resides  in  Dublin^  the  other  in  Oporto. 

In  arguing  ik^  cause,  the  counsel  for  the  libellant 
adoMtted  that  a  reasonable  salvage  should  be  allowed.. 
He  quoted  several  cases  heretofore  determined  in  this 
QOUFt,  and  contended  that  under  the  circumstances  of 
this  case,  one  fourth  would  be  fuUy  sufficient  for  salr 
vage. 

On    • 


180  Cases  adjudged  in  the. 

t80l>  On  the  part  of  the  claimant  it  was  said  that,  tins  be- 
British  consul  ing  a  casc  of  derelict,  the  whole  must  vest  in  the  sal* 
Smith,  vors,  or  finders.  The  right  of  the  sovereign,  in  many 
countries,  by  municipal  regulations,  to  property  thus 
circumstanced,  was  conceded;  but  it  was  contended 
that  no  law  of  this  nature  exists  in  the  United  Stately 
and,  of  course,  the  first  finder  is  entided.  That  the 
civil  law  gives  no  remedy  to  the  original  owner  in 
cases  of  property  derelict;  and  to  this  point  was  quo- 
ted  3  Dallas. 

I  have  read  that  case  with  attention;  but  cannot  find 
that  it  supports  the  inference  now  contended  for.  The 
district  judge  who  fixed  the  rate  of  salvage  lays  it 
down  that  the  law  of  nations,  as  to  cases  of  this 
sort,  had  long  been  settled  on  principles  consonant  to 
justice  and  humanity,  and  favourable  to  the  unfortu** 
nate  proprietors.  His  decree  was  affirmed  by  the  su- 
preme court* 

Sir  William  Scott^s  opinion  in  a  case  similar  to  this 
may  be  found  in  Rob.  Reports,  p.  41  to  45. 

Fattel  expresses  himself  strongly  against  claims  of 
this  sort.  1.  23.  293.  I  have  determined  several  cases 
of  a  nature  similar  to  this,  and  I  have  heard  no  argu* 
ment  upon  the  present  occasion  to  shake  my  former 
opinions.  I  continue  to  think  that  there  is  no  difierence 
between  wreck  and  derelict,  except  Aat  the  pro* 
perty  is,  in  the  one  instance,  found  on  land;  in  the 
other,  at  sea.  In  both,  the  original  owners,  if  they  can 
be  found,  have  a  paramount  claim,  upon  payment  of 
reasonable  salvage.  I  shall  consider  upon  this,  as  upon 
every  similar  occasion,  the  merit  and  risque  of  the 
salvors,  and  the  value  of  the  articles  saved. 

Here,  the  seamen  of  the  Anthonio  refused  to  remain 
on  board  of  her.  If  the  master  and  mate  had  persisted 
in  doing  so,  alone,  their  lives  and  the  whole  of  the 
cargo  would,  probably,  have  paid  the  forfeit.  A  ma* 
tcrial  service,  Uierefore,  was  rendered. 

The 
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V. 
8llUtfaL4 


The  labour,  necessary  to  remove  such  parts  of  the  ^^Q^* 
cargo  as  were  saved,  seems  to  have  been  great;  but  the  ®"^^  ***'^ 
risque  to  the  Criterion  and  her  people  was  small,  ex- 
cept on  the  score  of  insurance.  She  was  detained  two 
days  only,  and  did  not  go  out  of  her  course.  Some 
damage  was  done  to  the  boats,  and  some  to  the  stem 
of  the  vessel,  which  must  be  considered  in  fixing  the 
salvage. 

Whatever  may  be  the  value  of  the  property  saved, 
I  do  not,  in  any  case,  think  myself  authorized  to  give 
more  than  one  half,  by  way  of  compensation  of  this 
sort.  I  shall  abide  by  that  proportion  in  the  instance 
now  before  me;  and  I  do  accordingly  order  and  de- 
cree that  the  marshal  of  the  court  pay  over  one  half 
of  the  net  proceeds  of  the  property  saved  from  the 
Anthonio  to  the  claimant  in  this  cause.  And  that  he 
pay  over  the  other  half  of  said  proceeds  to  the  British 
consul,  for  the  use  of  the  original  owners:  stipulation 
being  first  made  to  refund  the  same,  if  no  such  appear 
within  a  year  and  day  from  this  time. 


Sidlivan 


i9f  Qat^  a^utfged  m  fhf 


iao4.  SuUhan  et  al.  v.  Nathaniel  Ingn-aham. 

■ ^u  am  O 


^ftrch2S. 

It  is  a  g^e-  TT  is  admitted  that  the  wages  sued  for  are  due;  biit 
L/  the  crew  JL  the  defendant  alleges  that  certain  articles  of  the 
Si"te  to  toiSlc  ^^^S^  *^  ^^^  value  of  nearly  200  dollars  have  been  emr 
i^od  the  a-bezzled;  and  he  contends  that  this  sum  should  be  de« 
tides  of  the  ducted.  The  loss  is  admitted,  but  it  is  said  that  as  the 
^'aJedlsut ^'^^^  ^^^  Steward,  with  three  other  seamen,  were  oa 
4roof  will  be  board  at  the  time  it  happenedf  they  roust  contribute  ta 

4dinittedto  -  ,    ,  rr  ^        j 

iicw  the  in-  make  good  the  amount. 

^*  e/*  It  appears  that  the  vessel  to  which  these  men  bcr 
longed  put  into  Cork  in  distress,  and  that  while  she 
was  under  repair,  a  part  of  the  cargo  was  put  into  a 
lighter  alongside,  and  there  secured  as  far  as  possible 
by  lock  and  key.  The  only  way  in  which  these  arti* 
cles  could  be  got  at  was  through  a  scuttle  of  the  fore- 
castle where  the  men  slept.  It  was  also  evident  that  the 
theft  could  not  have  taken  place  in  the  day-time,  as  the 
workmen,  two  customhouse  officers,  and  the  mate 
were  constantly  on  board.  A  harbour  watch  of  two* 
seamen  at  a  time,  was  constantly  kept;  but  neither 
captain  nor  mate  took  part  in  it.  Neither  mate  nor  stew- 
ard slept  where  the  men  did.  They  were  aft,  with  the 
captain. 

Three  seamen  were  shipped  at  Cork^  for  the  voyage. 
They  worked  on  board  for  some  time  as  labourers, 
and  went  ashore  at  night,  till  two  or  three  nights 
before  the  vessel  sailed,  when  they  slept  on  board. 
The  captain  has  paid  off  these  men,  without  any  de- 
duction for  the  barratry  now  complained  of. 

The  question  is,  who  are  to  be  answerable  for  it? 

The  general  doctrine  is  that  all  are  answerable,  in- 
asmuch as  all  in  their  turn  have  charge  of  the  vessel, 
and  must  be  presumed  to  assist,  at  least  not  to  be  ig- 
norant of,  a  theft  on  board.  In  the  case  of  the  Fannys 
'  Ormand, 
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Ormonde  decided  here,  one  hundred  pieces  of  nankeen     1802, 
had  been  stolen,  of  which  three  were  found  in  the  chest  Suiuvan  et  *i. 
of  one  of  the  seamen.  His  guilt  was,  of  course,  clearly  n.  iDgnham. 
estiblished;  but  the  court  was  of  opinion  that  others 
must  have  been  concerned,  since  no  single  man  could 
have  secreted  so  much  without  aid  and  connivance. 
Accordingly,  all  were  decreed  to  contribute  to  make 
good  the  loss.  In  that  case,  however,  the  mate  does 
not  seem  to  have  been  implicated.  The  court  upon 
these  occasions  will  always  endeavour  to  distinguish 
between  the  innocent  and  the  guilty,  and,  to  do  this, 
Will  rely  even  upon  presumptive  proof,  if  it  be  suffi* 
ciently  strong.  No  other  offers  here. 

It  appears  that  these  goods  must  have  been  taken  in 
the  night;  that  the  seamen  alone  kept  the  watch,  and 
that  the  articles  stolen  could  not  have  been  got  at,  ex- 
cept through  a  scuttle  in  their  birth.  The  mate  and 
steward  never  slept  in  that  part  of  the  ship,  and  both 
of  them  are  men  of  excellent  character,  as  the  captain 
swears,  who  lA  an  impartial  witness.  The  presumption 
in  favour  of  these  two  is  as  strong  as  could  be  required. 

It  is  otherwise  as  regards  the  three  Irish  seamen, 
for  they  slept  on  board  two  or  three  nights  before  the 
vessel  sailed,  and  had  their  turn  of  watch  duty.  They 
are,  therefore,  liable  for  the  actions  of  the  others;  for 
there  is  no  proof  offered  that  the  goods  were  stolen  be- 
fore they  slept  on  board. 

I  decree  that  all  the  men  belonging  to  the  vessel, 
except  the  mate  and  steward,  contribute,  pro  ratdy  to- 
wards making  up  this  loss;  and  that  each  party  pay  his 
bwn  costs. 

Joskau 


184  Cas&s  adjtujiged  in  the 


rr 


1802.  Joshua  Sprague  v.  Alexander  Kain. 

March  33. 


ForfeituKof  ^T  appears  in  evidence  in  this  cause,  that  the  actor 
man'B  wjI^s  ^  ^scd  insulting  language  to  his  captain,  the  defen- 
decreed,  in  <jant,  who  was  thereby  provoked  to  strike  him  with 

consequence    .  -,..  ,  •«i*irr« 

of  his  strik-  his  Open  hand,  or  fist;  it  is  not  clear  with  which.  Two 
t^.The^iMlof  ^^^  witnesses  swear  that  the  captain  also  struck  tins 
^er  had  in-   ,j|^i)  ^t^  ^  grange  Staff.  Upon  this  the  seaman  seized 
punishment  a  Scrubbing  brush,  with  which  he  struck  the  captain 
fcnccfwhich  Several  blows  over  the  head,  and  repeated  them  till  he 
th*^^"*r?    ^^^  stopped  by  two  passengers  and  the  mate.  Tlie 
from  decree,  captaiu's  head  was  severely  cut,  and  he  was  for  some 
of^he  whoS  ti™c  senseless.  When  he  recovered,  he  caused  the  man 
to  be  confined  and  afterwards  sent  to  jail  at  the  Ha-- 
vatmaj  where  he  remained  three  weeks;  the  vessel 
being  then  ready  to  sail,  he  was  taken  on  board,  and 
kept  in  confinement  below,  till  his  arrival  here.  He 
now  sues  for  wages;  and  the  question  is,  whether 
he  is  entitled  to  all  or  any  part  of  them,  after  this  vio- 
lence exercised  upon  his  captain. 

This  is  the  first  case  I  have  been  called  upon  to  de- 
cide, in  which  a  seaman  has  been  convicted  of  striking^ 
or  even  attempting  to  strike  his  commanding  officer; 
and  the  act  of  congress  does  not  provide  for  such  a 
one.  I  must,  therefore,  be  guided  by  the  marine 
law.  It  is  agreed  on  all  hands,  that  the  master  of  a  ship 
may  give  due  and  moderate  correction  to  the  mariners 
under  his  orders.  In  the  present  case  the  words  of 
provocation  were  first  given  on  the  yard-arm,  where, 
it  seems,  some  liberty  of  speech  is  allowed;  but  it  also 
appears  that  the  words  were  repeated  on  deck;  for, 
upon  the  captain's  asking  the  actor  whether  the  sail 
was  properly  furled,  he  answered:  '^  it  was  done  as 
well  as  the  captain  himself  could  have  done  it."  This 

was 
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was  certainly  insolent  language  from  one  who  is  said     ^8Q2» 
not  to  be  a  good  seaman;  and  a  blow  with  the  fist  was,    spngue 
on  such  provocation,  very  moderate  correction.  His     Kian. 
behaviour  subjected  him.to  a  more  severe  punishment, 
and  he  does  not  seem  to  have  shewn  any  marks  of  con- 
trition. If,  therefore,  the  master  had  turned  him  ashoi% 
at  the  Htwanna^  I  should  not  have  hesitated  to  decree 
a  total  forfeiture  of  his  wages.  But  as  the  captain  took 
the  law  into  his  own  hands  by  imprisoning  this  man  at 
die  Haoanna^  and  by  a  subsequent  confinement  of 
eight  days,  on  board,  I  think  the  offence  is,  in  some 
tneasure,  done  away.  Idecree,  therefore,  that  he  for- 
feit only  one  half  of  his  wages,  and  that  the  remainder 
be  paid  by  the  captain.  The  parties  most  pay  their 
own  costs. 

Bouy^zon 


2  A 
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July  9- 


Bouysson  and  Holmes  v.  Miller  and  Ryley, 


,,,  .      .  fTHHE  question  before  the  court  arises  on  a  demur ^ 

Attachments      I  *  i  •   i       t  i 

may  issue  JL  rcr  to  the  libel  in  this  cause,  which,  though  not 
admiralty  cxprcssly  a  plea  to  the  jurisdiction,  is  intended  to 
JJ^"^*^^Jg*^®  operate  as  such.  The  arguments  of  the  counsel  for  the 
against  the  defendants  suppose  that  this  court  cannot  issue  attach* 
debts^of  an  mcnts  against  the  property  of  absent  debtors,  so  as  to 
9or"o  w'^to  ^^^^  them  parties  to  a  suit  in  ^he  admiralty.  It  is  con- 
make  him  a  tended  that  the  court  can  proceed  in  rem^  or  in  perso- 
suit.  nam,  but  that  an  attachment  against  property  is  a  dif- 

ferent proceeding,  and  cannot  issue  from  hence.  Or^ 
admitting  that  it  could,  can  operate  only  against  pro- 
perty on  the  high  seas,  or  within  the  flux  and  reflux  of 
the  sea;  as  laid  down  in  darkens  Praxis,  sec*  24. 

It  was  also  contended  that  if  this  doctrine  be  admit- 
ted, third  persons  may  be  deprived  of  their  property 
without  a  trial  by  jury.  That  when  courts  of  common 
law  have  jurisdiction,  this  court  has  none.  That  as  the 
court  is  not  one  of  record,  it  must  always  shew  its 
authority.  That  of  the  two  clauses  (24th  and  28th) 
quoted  from  Clarke^  the  one  is  positive  and  the  other 
not  so;  and  that  unless  they  are  so  construed  as  to  be 
reconciled  with  each  other,  the  authority  is  ambiguous. 
On  the  other  side  it  was  said,  that  by  the  laws  of  the 
United  States  (vol.  ii.  139)  the  proceedings  in  every 
admiralty  cause  must  be  according  to  the  course  of 
the  civil  law. 

That  darkens  Praxis  is  of  the  liighest  authori- 
ty to  shew  what  is  the  practice  of  courts  of  admiral^, 
as  appears  from  1  Atk.  296.,  3  Dum.  and  East ^  338., 
and  3  Black.  108.  That  the  practice  as  to  attach- 
ments against  the  property  of  absent  debtors,  was  pe- 
culiar to  civil  law  courts,  and  has  been  adopted  from 

thence. 
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thence,  in  some  instances,  bv  the  courts  of  common     1802« 
law.  Arid  that  when  this'court  has  original  jurisdiction.  Bouy8«m  wad 
It  Will  extend  it  to  all  collateral  matters.  ▼. 

This  is  a  new  question,  and  makes  it  necessary  that     kyiey!" 
the  jurisdiction  of  this  court  as  to  matters  civil  and 
maritime  should  be  investigated. 

By  the  9th  section  of  the  judiciary  law  of  congress, 
it  is  declared  that  district  courts,  in  addition  to  other 
powers  therein  mentioned,  ^nd  by  subsequent  acts, 
extended)  shall  have  exclusive  original  cognizance  of 
all  cwU  causes  of  admiralty  and  maritime  jurisdiction: 
Hence  it  acts  both  as  an  instance  and  prize  court,  and 
its  authorit}'  to  do  so  was  settled  by  the  supreme 
court  of  the  United  States,  in  Glasses  case  (See  Dal' 
las^s  Reports.)  In  England^  the  court  of  admiralty,  as 
court  of  prize,  proceeds  in  rem;  as  ah  instance  court, 
both  in  rem  and  personam.  As  both  jurisdictions  are 
united  here,  we  must  next  inquire  how  they  are  to  be 
exercised. 

The  act  of  congress,  8th  May  1792,  declares  that 
the  proceedings  in  cases  of  admiralty  and  maritime 
jurisdiction,  shall  be  according  to  the  principles,  rules, 
and  usages  of  courts  of  admiralty,  as  contradistin- 
guished from  courts  of  common  law.  darkens  Praxis 
has  hitherto  been  looked  upon  as  the  best  book  of 
its  kind,  and  has  been  resorted  to  as  of  uncontroverted 
authoriQr.  The  authorities  already  quoted  recognize  it 
as  such.  By  the  24th  section  of  this  book  we  are  told, 
that  the  contents  of  the  preceding  chapters  must  be 
understood  of  defendants  personally  arrested  in  a  civil 
cause.  But,  "  if  he  is  out  6f  the  kingdom  or  so  ab- 
'*  sconds  that  he  cannot  be  arrested,  then  if  he  has 
"  any  goods,  wares,  ship,  or  parts  of  a  ship  or  vessel 
"  upon  the  sea,  or  within  the  flux  and  reflux  of  the  sea ^ 
"a  warrant  is  to  be  taken  out  to  these  effects.'* 

The  28th  clause  goes  further.  "  Sometimes  the  pcr- 
'*  son  to  whom  you  have  lent  money,  or  who  is  in- 

"  debted 


C4 


^^^*    **  ddited  to  you  upon  aome  maritime  eontroci^  canaot 

'^^CU*^^*^  be  met  with,  to  be  arrested,  or  has  no  goods  that  tliD 

m^„  "'    .  "  marshal  can  come  at,  but  you  know  where  asd  ia 

Avlier  and 

Ryiej.     ^'  whose  possession  your  debtor's  goods  are,  or  at  least 
^^  some  person  that  owes  your  debtor  money;  in  thafc 

case,  you  may  sue  out  a  warrant  to  the  e&ct  of  the 

one  iq)ecified  in  the  24th  chapter.^' 

The  English  practice  of  admiralty  courts  is  clear 
from  these  sections,  in  th^dases  therein  stated.  Couita 
of  admiralty  in  tliis  country  are  recently  established, 
and  furnish  few  precedents;  but  such  as  wc  have 
are  conformaUe  to  the  practice  as  hud  down  by 
Chrke. 

As  this  is  a  suit  for  seamen's  wages,  it  must  be  ad- 
mitted that  it  rekites  to  a  contract  of  a  maritinie  na« 
ture.  This  court,  therefore,  has  jurisdiclaon  q£  tho 
original  matter,  and  no  less  of  what  is  merely  inci* 
dental.  Hopk.  14iO.  t  am  of  opinion,  therefore,  that  the 
proceeding  by  attachment  is  agreeable  to  the  rules 
and  usage  of  admiralty  courts.  If  the  actors  cannot 
proceed  in  this  way,  Uiey  lose  all  remedy  whatever 
may  be  their  right  of  action.  To  attach  a  debt  works 
no  greater  injury,  as  it  appears  to  me,  than  the  attach- 
ing of  goods;  the  party  is  not  thereby  defnived  of  any 
advantage  which  he  could  claim  if  personally  ar- 
rested, ihe  attachment  operating  only  to  brii^  htm 
before  the  court.  The  principal  question,  being  of 
admiralty  jurisdiction,  must  be  tried  in  this  court, 
and  in  case  of  a  decision  against  him,  his  attached 
goods  or  debts  stand  in  the  place  of  his  person,  unless 
he  appears  and  redeems  tihem. 

As  to  depriving  third  persons  of  a  trial  by  jury,  it 
may  be  obso^ved,  that  if  the  property  of  such  per- 
sons be  attached,  they  may  appear,  and,  upon  proper 
proof,  may  have  it  restcH'ed.  I  see  nothing  in  tte  case 
of  Dekol  and  AmoU  (3  Doll.  335)  to  controvert  what 

I  have 
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I  have  lud  dom*  The  fourth  point  investigaCed  there     ^80>> 
was:  '^  Whether  the  ship  and  her  cargo  could,  before  ^^'^^•aii 
'^  comdenmaiion.  be  attached,  and  made  liable  in.  that       ▼• 
^^  suit  to  the  csqytors;''  and  this  strengthens  the  pre-     ujhgf. 
sont  dedsRiBt  inasBiiicb  as  it  imidies  that,  after  eon- 
demuatim^  sach  attachment  woiiUL  have  been  uvular. 
Besides^  the  general  qnestion  of  tke  ponrer  in  Ais 
GOivt  to  iasne  attanhments  like  the  present  was  not 
bdfbie  Aan,  nor  does  any  thing  in  that  report  tend 
to.  divest  it  of  the  jurisdiction  it  is  called  upon  to 
exercise  ^^v^  the  present  d^fbodants. 

I  have  fulLjr  coasidejped  tbe  caeumatanoes  and  ar- 
guments brought  before  ae,  and  am  deai^  of  ^i- 
nion,  that  attachments  against  the  goods  or  debts 
of  absent  persons  may  issue  o«t  of  Ais  court  of  ad« 
lanmltv.  Therefore^  let  the  denmrrer  be  overruled. 


Bouygson 


190  Cases  a^ud^ed  in  ths 


A^^^f  13  Bouysson  and  Holmes  v.  Miller  and  Ryley. 

p  

Owners  de-  TN  this  case  wages  are  claimed  of  the  d^endants,  a» 
STuwwT^  A  owners  of  a  vessel  called  the  JFUliam  and  Sarah^ 
^^^y^vi^Mi  left  thispbrt  m  April  1802,  bound,  as  is  aUeg^ 
proof  of  the  ed,  to  the  coast  of  Africa.  The  libel  states  that  she 
S^i^'imii.  was  captured  by  a  Spanish  privateer,  on  the  coMt  of 
SS^"«'"^  South  America,  2iXid.  sold. 
board.  The      Ko  evidence  is  adduced  either  as  to  the  extent  of  the 

Tesael  was  ,  ^  •«•«•«_  * 

captured.  Yoyage,  the  rate  of  wages,  w  time  of  their  becomu^ 
due-  Holmes  claims  from  this  port;  Bouysson  from  SU" 
erra  Leone*    ■ 

.  The  cause  of  capture  of  the  vessel  is  wholly  in  the 
dark.  Several  witnesses  have  been  examined;  their' 
testimony  amounts  to  this:  that  in  the  beginning  of 
April  1800,  HolmeSf  one  of  the  actors,  applied  to  one 
Thomas  Covenay  to  be  his  security  for  his  advance 
money,  on  board  this  vessel,  in  case  he  should  not 
comply  with  his  agreement  to  go  the  voyage.  It  seems 
that  Covenay  declined  to  do  sa 

M'ljane  proved  that  Holmes  took  some  stores  from 
his  house  in  company  with  the  captain  of  this  schoo«> 
ner.  He  says  the  vessel  was  then  about  to  sail  for  Cape 
de  Verd.  He  did  not  see  the  things  carried  on  board. 

John  Watson  says  that  about  two  years  ago  he  saw 
Holmesy  as  cook  to  captain  Harris,  come  to  his  st(M«, 
with  the  captain.  He  saw  him  several  times  carry  things 
on  board;  and  understood  from  Harris  that  he  wa0  go* 
ipg  to  the  coast  of  Africa.  Qardner  says  that  he  was  at 
Bance  Island,  on  that  coast,  and  saw  Holmes  on  board 
a  schooner  dalled  the  WUham,  from  ^Charleston.  He 
was  generally  about  the  camboose.  He  had  known 
Holmes  in  this  port,  and  they  were  together  about  a 
fortnight  at  this  island. 

Morrison  proves  that^  in  the  mcmth  of  March  last. 

Holmes 
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Ibbnes  came  on  board  his  vessel  at  the  Havatma^  and     1^0^* 
asked  for  a  passage  to  Charlestorty  which  was  given  Bagw^^d 
him.  There  is  nofurther  evidence  respecting  Holmes,  ^r. 

»»  Miller  and 

An  af&davit  has  been  produced  on  the  part  of  Bouys^  R^ie^. 
son^  which  is  inadmissible,  first  because  he  is  a  party 
concerned;  and  secondly,  because  he  was  present  in 
court,  and  should  have  been  examined  viod  voce,  if  at 
all.  A  case  has  been  quoted  from  Bay^s  Reports  453, 
to  shew  that  the  affidavit  oi  a  party  interested  may  be 
admitted  as  evidence. 

Bat,  two  circumstances  of  that  case  are  wanting  here; 
for,  the  defendant  there  agreed  expressly  to  be  bound 
by  the  affidavit;  and  the  person  who  made  it  was  ab- 
sent. No  other  testimony  is  offered  to  support  Bouys- 
son^s  demand,  except  that  of  Henry  Wesaner^  who  says 
he  was  at  Sierra  Leone^  cm  the  coast  of  AJHcal  from 
May  to  July  1800.  That  some  time  in  Jtme  he  heard 
the  captain  of  tbb  schooner  tell  Bouysson^s  landlady 
that  if  she  would  bring  him  her  bill,  he  would  pay  it. 
That  he  saw  Bouysson  carry  his  clothes  on  board,  and 
the  landlady  told  him  the  captain  had  paid  the  money. 

This  suit  has  assumed  di&rent  shapes.  A  libel  was 
filed  in  April  last  against  MxUer  and  Morrison^  as 
owners  of  this  ve^el,  by  the  present  actors.  A  plea 
was.fi led  by  Morrison  on  the  Sd  May^  setting  forth 
that  he  never  had  any  interest  in  the  vessel  or  cargo, 
eitber  as  owner,  or  otherwise;*  and,  that  Miller  was 
abseikt  from  the  state.  Upon  this,  another  suit  by  at- 
tachment against  the  property  of  Miller  and  By  ley  y  was 
instituted.  To  this,  a  demurrer  was  interposed,  and, 
upon  argument,  overruled,  and  then  the  partiea  upon 
whom  the  attachment  was  served,  filed  their  answer  of 
the  7th  instant 

These  persons  disclaim  any  knowledge  of  the  act- 
ors, or  of  the  matters  stated  in  their  libel,  except  from 
the  infnrmation  of  the  actors  themselves.  They  be- 
lii^ve  Miller  and  Byley^  who  are  absent  from  the  state, 

t0 
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tuXL    to  be  owners  of  this  schooner.  It  is  admitted  that 

Bi^mwui  Thomson^  one  of  the  defendants,  is  agent  for  MiBer 

▼.       and  Ryley.  Stipuktions  have  been  entered  into  accor- 

Ryicj.     ding  to  the  practice  of  the  court,  that  if  a  decree  be 

g^ven  against  the  absent  parties,  these  defendants  will 

be  answerable  to  the  amount. 

From  the  pleadings  little  can  be  inferred.  None  of 
the  defendants  are  interested  in  the  suit,  except  as 
garnishees.  What  they  acknowledge  is  mere  heresay^ 
and  not  sufficient  to  ^ect  the  owners  of  the  schooner. 
We  are  compelled  therefwe  to  have  recourse  to  such 
proof  in  support  of  this  libel,  as  has  been  already 
stated. 

As  to  Bouyssofty  there  is  no  evidence  of  a  contract  fbr 
wages,  nor  erf  any  voyage  by  him  performed.  He  was 
in  a  dtstant  country,  and  must  naturally  have  wished 
to  return  home. 

What  the  amount  paid  to  the  landlady  was  we  (fo 
not  know,  but  it  probably  discharged  any  demand  he 
was  entitled  to  make.  As  to  him,  I  must  therefore  dis- 
miss the  libel. 

The  testimony  in  fevour  of  Holmes  is  much  stronger. 
It  is  proved  to  my  satisfaction  that  he  acted  as  cook 
.  on  board  this  vessel  in  the  harbour  of  Charletttm^  and 
afterwards  went  in  her,  in  the  same  capacity,  to  ifae 
coast  of  AJHea.  A  determination  similar  to  this  took 
place  two  years  ago,  ih  the  case  of  a  vessel  belonging 
to  T\mno  and  Price^  of  ^is  {dace,  condemned  at  Jfe- 
jorca. 

Let  ffobneSf  therefore,  receive  his  wages  for  two 
months,  as  it  appears  probable  that  he  found  security^ 
for  a  month's  pay  in  advance,  though  Covenay  de- 
clined to  become  so. 

No  rate  of  wages  having  been  fixed,  I  decide  that 
the  defendants  pay  the  same  at  thirty  dollars  per  month, 
with  costs  of  suit. 

Cross 
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Cross  et  al.  v;  SHp  Bellona.  1803. 

January. 

T^HE  ship  Bellona^  of  New-  Yorkj  sailed  from  Ccu&z    whatever 

"^    on  the  2d  September  last,  with  a  cargo  of  wine.  ^^^^  ^^, 

She  encountered  aeveral  violent  storms,  in  which  she  ^^td,  court 

will  never 

was  dismasted,  and  had  her.  rudder  irons  knocked  oE  j^ve  man 
In  this  state,  with  three  feet  water  in  the  hold,  she  met  ^^^^^f ^jj^ 
at  sea  a  schooner  bound  to  Boston^  from  which  they  "^f^*  ^^ 
could  obtain  no  supply  of  provisions,  nor  other  as- the  remain-^ 
sistance.  But  the  master  offered  to  take  them  into  his  e».iwthaii 
schooner,  and  to  land  them  in  one  of  the  ports  to  the?"*  *»«i^"»»7 

be  awardedt 

eastward.  The  crew  of  the  Bellona  accepted  the  offer,  accordinp:  tb 
On  the  7th  November  following,  sh^  was  met  with  ^""•^^^ 
in  latitude  42,  40,  longitude  63,  by  the  brig  John^ 
SanderSf  master,  who  put  his  mate,  Broum^  and  two 
seamen  into  the  Belhna^  with  a  supply  of  provisions 
and  other  necessary  articles.  She  had,  at  that  time, 
three  and  a  half  feet  water  in  her  hold,  her  hatches 
were  open,  and  her  rudder  irons  goi>e.  J3roz&n  and 
the  two  sesunen  continued  their  endeavours  to  make  a 
port,  till  the  30th  November^  when  the  libellant  Cross 
boarded  the  BeUona  in  latitude  32,  39,.  longitude  68. 
Her  stock  of  provisions  consisted  then  of  no  more 
than  thirty  weight  of  beef,  and  as  much  of  bread. 
Brown  agreed  with  Cross  that,  upon  his  staying  by  the 
wreck,  and  assisting  to  get  her  into  port,  he  should 
receive  one  half  of  the  ship  and  cargo.  Upon  these 
conditions,  Cross  remained  with  the  Bellona,  sent  one- 
seaman  on  board,\and  furnished  her  with  all  necessary 
supplies.  He  was  with  her.  \$:hen  she  arrived  in  this 
port,  seventeen  days  after  he  ftiW  in  with  her. 

It  was  proved  that  Sanders,  who .  put  the  first  three 
men  on  board,. took  out  thirty- six.  casks  of  wine,  and 
carried  them  with  him  to  Saleni. 

2  B  After 
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1803^        After  arguing  the  merits  of  the  respective  salvcM^,  a 
Cross  et  ai.  claiiii  was  intcfposed  by  the  owners  and  underwriters 
Ship  BeUona.  resident  in  New-  York.  Counsel  were  heard  also  on 
their  behalf. 

Much  ingenuity  has  been  displayed  as  to  the  pro- 
p^tional  service  of  the  several  salvors;  but  as  they 
have  agreed  to  divide  equally  whatever  may  be  ad- 
judged to  them,  I  shall  not  rest  upon  that  point. 

It  is  said  that  they  are  entitled  to  two  thir<l$  of  the 
vessel  and  cargo.  But  the  owners,  by  their  counsel^ 
as  strenuously  maintain  that  they  will  be  amply  com- 
pensated by  a  fourth;  or,  at  most,  a  third  part.  It  was 
admitted  that  essential  service  had  been  rendered.  It 
is,  indeed,  highly  improbable  that  the  vessel  would  have 
reached  land  without  the  assistance  of  AS'anfiJbv,  who 
found  her  derelict;  and  the  subsequent  aid  of  CrcsSt 
who  supplied  her  with  necessaries,  and  towed  her  int# 
this  harbour. 

The  value  of  the  property  saved  is  considerabie. 

RofnUson^s  Reports,  1.  43.,  were  quoted  in  favour  ^ 
the  salvors.  Sir  IFiUiam  Scott  there  says,  that  courts 
ehould  not  be  desirous  of  reducing  to  one  dead  level,^ 
4he  various  degrees  of  merit  that  must  attend  the  cir- 
cumstances of  each  particular  case.  He  refers  to  a 
pretended  universal  rule  of  giving  one  half  in  every 
case.  No  more  was  contended  for  in  that  case;  but, 
tliough  IK)  owners  appeared,  it  was  declared  that  the 
isalvors  were  not  entitled  to  a  moiety,  and  it  was  de- 
termined accordingly. 

The  case  quoted  by. the  counsel  for  the  owners 
from  3  Rob.  355.  is  also  inapplicable  to  this.  There 
the  services  were  rendered  on  limd,  and  the  crew  of 
the  fFilliam  Beckford  were  on  board,  and  assisted  in 
saving  her.  In  the  case  before  me,  the  vessel  was  aban- 
doned on  the  high  seas,  was  found  six  or  seven  hun- 
dred miles  from  any  land,  in  a  disaUed  state,  and  at  a 
tempestuous  time  of  the  year. 

I  have 
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I  have  always  considered  cases  of  derelict  as  diferent     1803> 
from  other  claims  for  salvage,  and  have  invariably  de-  Cro»  et  at 
creed  one  half  by  way  of  compensation.  Circumstances  ship  BeUona. 
may  induce  me,  on  future  occasions,  to  give  less:  I  would 
not,  therefore,  be  understood  as  laying  this  propcMtion 
down  universally.     But  I  cannot  conceive  that  the 
owners  ought  by  any  considerations  to  be  divested  of 
more  than  a  moiety. 

I  adjudge  that  proportion  now;  and  decree  that  the 
salvors  here  receive  one  half  of  the  amount  of  sales  of 
the  Bellona  and  cargo,  after  deducting  the  costs  of  this 
suit,  and  all  other  necessary  charges. 

The  thirty-six  pipes  of  wine  taken  out  of  the  vessel 
by  Sanders  must  be  carried  to  account  of  the  share  of 
salvage  to  be  divided  between  him,  his  mate,  and  two 
seamen.  One  equal  part  of  the  salvage  money,  (or 
fourth  of  the  whole  net  proceeds)  must  be  paid  to  cap- 
tain Cross  or  his  agent. 

All  these  parties  must  settle  their  respective  shapes 
between  themselves.  The  court  has  been  pressed  to  do 
this  for  them;  but  I  do  not  feel  myself  bound,  or  au- 
thorized to  do  so. 

The  remaining  half  of  the  net  proceeds  must  be 
paid  over  to  the  agent  for  the  owners  and  underwriters. 

United , 
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United  States  v.  Sheriff*  of  Charleston  District* 
1803. 

■  T^HE  United  States  have  obtained  iud&:ment  and 

ThereTenue      ■  jo 


T 


lavBoftbeU.  X  execution  against  the  late  collector  of  this  port, 
^*^^J"for  a*  debt  mfourred  after  the  passing  of  the  act  of  con* 
over  other    oress  of  3d  March  1797.  (3d  vol.  United  States  Laws. 

creditors  io   ^        .  ^  ' 

several  423.) 

roust 'n^"be      ^^  appears  that  a  citizen  of  this  state  has  a  previous 
•^ ^^tnxedii^j^  by  judgment  and  execution  in  the  state  court, 
a  prior  legal     The  sheriff  has  proceeded  by  virtue  of  that  execu- 
tion, to  levy  on  the  property  so  boutid;  and  this  suit 
is  brought  to  stop  the  sale:,  to  this  a  demurrer  is  filed. 

The  single  question  is,  whether,  under  the  5th  sec- 
tion of  the  above  mentioned  act  of  congress,  the  United 
States  have  a  preference  or  not. 

The  cases  in  which  that  preference  is  established 
are 

1st.  Property  in  the  hands  of  executors. 

2d.  Where  assignments  of  properly  are  made^ 

Sd.  In  cases  of  attachjnent. 

4th.  In  cases  of  bankruptcy. 

*The  first  act  that  contemplates  any  preference  in  fa- 
vour of  the  United  States  was  passed  4th  August  1790. 

The  45th  section  provides  that  in  cases  of  insolven- 
cy, or  where  an  estate  in  the  hands  of  executors  or 
administrators  is  insufficient  to  pay  all  the  debts  of  the 
deceased,  bonds  to  the  United  States  for  securing  pay- 
ment of  duties  shall  be  first  satisfied. 

The  next  law  on  the  subject  was  passed  2d  May 
1792,  and  provides  in  section  18,  that  where  sureties 
pay  such  bonds,  they  shall  be  entitled  to  the  same 
preference  that  the  United  States  would  have  had. 

The 
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The  Act  of  3d  March  1797  provides  that  no  volun-     ^^Q^* 
tary  assignment  of  his  property  by  a  debtor  of  thc^"***^^s****« 
United  States,  nor  any  attachment  of  said  property  nor  «|«|^^ 
act  of  bankruptcy,   shall  prevent  the  United  States 
from  being  first  paid  what  may  be  due  to  them.  The 
same  provision  is  contained  in  the  last  revenue  act, 
vol.  4,  387. 

I  cannot  find  that  these  acts  do  in  any  manner  com- 
prehend the  present  case.  There  is  not  a  syllable  in 
either  of  them  that  can  be  fairly  %  onstrued  to  divest 
a  prior  legal  lien.  I  am,  therefore,  of  opinion,  that 
this  demurrer  must  be  sustained,  and  the  suit  dis- 
missed. 

L'AriM 


19t  O^^  <ie§fi%a4  til  thi 


IBOS.  Ujtrina  v.  Brig  Exchange. 

July. 

A  person  A  T  a  iSuititnary  hearing  of  this  case,  a  plea  to  the 
pwiicuii*  jurisdiction  of  the  court  was  urged,  because  die 

^^^  "  .actor  being  master  of  the  vessel  could  not  sue  in  the 
tain  18  enti'  admiralty  or  make  her  liable  fbr  his  Wages,  his  reme- 
9^rtedupwdy  being  against  the  owners  only. 
S^ii?  «Jd     ^^  appeared  in  evidence  that  the  actor  was  merely 
iofaptb«     caUed  master  of  the  bri?,  but  never  was  considered 

VCfiSfil  Ann  ^^ 

owners  are   SO,  or  acted  as  such,  cxccpt  by  lending  his  name  to  clear 

bound.  But 


not 


fiJ'afiir.the  vessel  at  the  Havanna. 


Uicr  sum  in      ^^  afinreement  was  produced  between  him  and  Man- 

case  of  dis-  ®  * 

charge.  waftHg^  the  real  captain,  that  he  should  receive  fifty 
dollars  per  month,  to  proceed  to  Charleston^  and  re- 
turn to  the  Havanna;  unless  he  should  be  discharged, 
or  the  voyage  should  be  altered:  in  either  case  he  was 
to  receive  200  dollars,  over  and  above  his  wages. 

In  considering  the  case,  the  court  decided  that  the 
actor  never  was  captain  in  fact,  and  therefore  not 
barred  from  suing  here.  That  the  agreement  for 
monthly  wages  was  binding  on  the  owners;  and  the 
vessel  liable,  as  far  as  that  amount.  That  the  words 
^'  unless  discharged^  ^  gave  Manwaring  a  clear  right  to 
discharge  him;  and  that  by  doing  so,  Manwaring  be- 
came personally  liable,  at  common  law,  for  the  said 
'  sum  of  200  dollars.  That  the  owners  were  in  no  man- 
ner bound  for  the  same. 

The  court  adjudged  accordingly,  that  the  brig  was 
liable  to  the  amount  agreed  upon  as  monthly  wages; 
vnih  costs. 

VArxna 
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L^Arina  v.  Manwaring.  ^g^, 

___^  July' 

T^flS  is  a  suit  for  the  recovery  of  200  doliara,  on.    An  agree. 

•^    der  an  aneetaem  entered  into  by  defesdant  at"*"*. ^5** 

^*r»-  «  .-i^i  capUin  of  a 

fne  Hctoanna  on  the  1st  (m  May  last.  vessel  to  pay 

The  agreement  consisted  of  two  ports:  Tb^in  *the 

1st.  To  aHow  the  actor  monthly  wages,  at  the  rate  rf^T'^^^jSi 

90  dollars  per  month,  and  maintenance  on  board  the  itipuiation  in 

I    •       17      V  11  _i_  thesaneoon* 

brig  JLxcnange^  as  well  as  on  shore.  tract  to  pay 

2d.  That  if  the  voyage  should  be  dianged,  or  tiie  "'^TrdiT" 
captain  should  not  return  to  the  Hauarmay  then  to  pay  voyan^ 
the  actor  200  dollars  over  and  above  his  said  monthly  U^d  or  di«' 

0»y  continued^ 

**v •  must  be  en- 

Suit  was  brought  against  the  br^  idbout  ten  day s  ^^^^^^^  <^^ 
ago,  when  the  court  determined  that  the  vessel  and 
owners  were  liable  for  the  n^nthiy  ws^es  agreed  ^apon; 
and  for  no  more.  This  decision  oouid  4»ot  impair  the 
right  of  die  actor  against  the  captMn,  vnder  die  agree- 
menL  Mamvaring  was  no  party  to  that  auit;  and  ibe 
jtirisdiction  of  the  court  as  to  him  was  not  considered. 

It  is  now  contended  that  captain  Mafmmring  is  lia- 
ble in  this  court  under  this  contract. 

That  the  contract  is  entire  and  cannot  be  divided. 
That  it  must  be  maritime  in  toiOy  or  the  reverse. 

This  point  has  already  been  decided;  for  the  former 
deeree  made  the  vessel  liable  for  montibly  wages,  and 
dismissed  the  suit  {as  to  her  and  the  owners)  for  the 
remaining  sum  stipulated  for  in  the  agreement. 

The  next  question  is,  w^hether  Manxwmng  may  be 
sued  personally  in  this  court  on  die  latter  part  of  his 
contract. 

The  law  as  laid  down  in  Hopkimm^s  Rep.  140,  ^'  that 
^^  where  the  wiginal  cause  of  action  is  exclusively  of  ad- 
"  miralty,  or  common  law  jurisdiction,  all  incidental 

"  matters 


200  S^ses  a/^udged  in  the. 

1803*  "  matters  shall  follow,"  is  clear  enough;  but  it  cw  only 
L'Aiina  apply  to  the  parties  in  the  original  suit,  and  not  to 
Mamrviag.  persons  then  out  of  the  view  of  the  court.  Such  is  the 
case  now.  The  former  suit  was  brought  by  the  actor 
against  the  vessel  and  owners.  The  present  is  between 
the  same  actor  and  the  captain  of  the  vessel,  whose 
act  was  declared  by  the  court  not  binding  on  the 
owners  as  to  the  sum  of  2U0  dollars,  over  and  above 
wages*  That  decree  also  declared  that  the  question 
now  under  discussion  was  partly  of  admiralty,  and 
partly  of  common  law,  jurisdiction;  in  which  case  the 
latter  shall  be  preferred.  Indeed,  the  petition  in  this 
case  states  th&t  a  suit  at  common  law  has  been  insti- 

• 

tuted;  but  that,  the  actor  being  a  transient  person,  the 
defendant  means  to  give  bail,  for  the  purpose  of  de- 
lay: which  induces  the  application  to  this  court. 

It  was  contended  that  this  court  has  jurisdiction, 
because,  though  the  contract  was  on  land,  it  contem- 
plated a  voyage  performed,  or  to  be  performed.  This 
will  hold  so  far  as  relates  to  the  payment  of  monthly 
wages,  as  well  on  board  as  on  shore,  and  until  the  ac- 
tor shall  be  discharged.  But  the  stipulation  to  pay  200 
dollars  over  and  above  these  wages  is,  expressly,  in 
case  no  voyage  should  be  performed,  or  contemplated. 

This  is  a  strong  distinction  between  the  two  parts 
of  the  agreement;  the  latter  of  which  is  a  contract  on 
land,  and  only  cognizable  by  the  court  of  common 
law. 

Bills  of  lading,  policies  of  insurance,  and  bottomry 
bonds,  where  the  vessel  is  not  hypothecated  agreeably 
to  the  marine  law,  are  all  sueable  at  common  law  only. 
Yet  these  contracts  are  all  more  or  less  connected  with 
a  voyage.  They  give  a  title  to  sue  the  owners  or  mas- 
ter^ but  do  not  make  the  vessel  liable;  as  she. is  in  the 
C3se  of  seamen's  wages. 

I  have  considered  the  case  fuUy,  and  have  no  hesi- 
tation 
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tatioo  in  saying  that,  if  I  should  assume  jurisdiction,     ^803* 
a  prohibition  would  lie;  and  as  there  is  no  court  where    x-'Amm 
it  could  be  immediately  obtained,  I  shall  at  once  de-  MaQWinng 
cree  that  this  scuit  be  dismissed  with  costs. 


Bass  V.  JFzve  Negroes  and  a  Canoe* 

TT  appears  that  these  five  negroes  had  been  driven  one  tenth 
-■•  out  to  sea  in  a  canoe,  and  that  they  v/ere  picked  up  gaw^jf^,  ^ 
by  captain  Bass  in  lat.  33,  near  the  outward  edge  of  f^^^j^  ^*'" 
the  gulf  stream,  and  about  sixty  leagues  from  land,  temi  thouf^h 
They  were  destitute  of  provisions  and  water,  and,  ac-  ^mJk!^^ 
c<»'ding  to  the  a<icount  given  by  the  negroes,  had  been 
so  for  four  days.    Captain  Bass  went  two  or  three 
miles  out  of  his  course  to  take  them  on  board;  and 
supplied  them  with  provisions  until  he  arrived  with 
them  in  this  port,  fourteen  days  after  he  found  them. 
There  was  no  great  risque  in  rendering  this  service; 
but  it  was  very  important  in  its  effects,  for,  without  it, 
these  people  would,  probably,  have  perished.  Their 
chance  of  meeting  with  vessels  was  small,  and  they 
could  not  have  subsisted  much  longer  without  provi- 
rions  and  watlen  They  were  making,  as  they  say,  a 
West-India  course,  and  could  never  have  reached  land 
without  this,  or  some  similar,  assistance. 

The  canoe  and  negroes  may  be  valued  at  three 
thousand  dollars. 

Every  case  of  salvage  must  depend  upon  its  own 
circumstances;  but  it  is  now  agreed  that  courts  ought 
always  so  to  act  as  to  afibrd  encouragement  to  salvors 
in  general.  I  have  frequently,  especially  in  cases  of 
derelict,  awarded  one  half  of  the  property  saved.  At 

2  C  present. 
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t8oa>  present,  I  shall  be  satisfied  with  decreeing  dne  tenth. 
Cftptoin  Bass  Let  Captain  Bass  be  paid  that  sum;  and  let  the  owner 
Kve  Negroes,  of  the  ncgrocs  pay  the  costs,  as  it  appears  that  they 

stole  the  canoe,    which  is  the  property  of  another 

claimant,  Mr.  M'Catl. 


Executors  of  Spencer  Manriy  surv.  v.  Henry  Maurice 
1804.  Sacks. 

April  21. 

FaUc  papert  'T'HIS  is  a  suit  for  damages.  The  defendant  on  the 

toT^cfof         25th  of  December  last,  captured  on  the  high  seas, 

i^right  to   and  carried  into  the  island  of  Cuba^  the  schooner  Ann^ 

der  treaUet^  with  a  cargo  of  slavcs.  Sacks  at  that  time  commanded 

S^M***^  *^^a  French  national  brig  called  La  Sophie^  and  was  duly 

commissioned  to  cruize.  When  he  boarded  and  took 

possession  of  the  Ann^  she  was  under  the  command  of 

one  Ogden^  who  called  himself  a  Danish  subject,  and 

was  reputed  owner ^  to  cover  the  property  which,  in 

fact,  belonged  to  Mann  and  Foltz  of  this  town.  The 

vessel  was  sailing  under  a  Danish  flag;  her  register, 

and  all  the  papers  on  board  were  Danish;  and  when 

Sacks  boarded,  Ogden  asked  him  if  the  French  were 

at  war  with  the  Danes. 

It  was  contended  for  the  actors,  that  this  court,  as  an 
instance  court,  may  take  cognizance  of  all  maritime 
causes,  and  cases  have  been  cited  to  this  effect. 

In  all  suits  hitherto  sustained  by  me,  one  or  other 
of  the  following  circumstances  existed. 

1st.  The  illegal  equipment  in  our  ports  of  the  cap- 
turing vessel,  contrary  to  act  of  congress  of  5th  June 
1794. 

2d.  Disregard  of  sea-letters  produced,  as  required 
by  the  treaty  with  France;  as  in  Deleol  and  Arnold. 

3d. 


Ihariet  Court  of  South  Caro&m.  203 

•3d.  Capture  within  a  marine  league  of  this  coast.     1%(A. 

It  is  true  that  the  question  of  prize  or  no  prize  has  Ex's,  of  Maja 
sometimes^cen  implicated  with  matters  that  concern-  a  m.  sacid. 
ed  the  sovereignty  of  the  United  States^  or  a  violation 
of  her  treaties. 

According  to  our  present  treaty  with  France^  cer- 
tain papers  therein  specified  shall  suffice  to  fix  the  na- 
tional character  of  the  vessels  of  both  powers.  If  such 
are  produced  without  due  effect,  and  if  the  captured 
vessel  be  brought  infrh  prasidia  of  her  own  courts, 
those  courts  will,  without  hesitation,  interfere.  But  if 
American  citizens  will,  for  the  sake  of  gain,  diveft 
themselves  of  their  neutral  character,  and  send  their 
vessels  to  sea  under  foreign  or  masked  papers,  they 
do  so  at  their  peril.  They  forfeit  all  right  to  the  pro- 
tection of  this  court  and  of  the  treaties  intended  for 
the  benefit  of  those  who  bring  themselves  fairly  with- 
in their  provisions. 

It  appears  clearly  from  a  variety  of  evidence,  in- 
ctudiog  two  policies  of  insurance,  that  this  vessel  had 
no  claim  to  be  considered  as  American.  If  the  French 
vessel  of  war  had  brought  her  into  this  port,  the  treaty 
would  have  justified  her  in  carrying  her  out  again,  as 
a  Danish  bottom;  nor  can  the  captain  be  now  made 
mswerable  personally.  He  has  pleaded  to  the  juris* 
diction  of  the  court:  he  has  a  right  to  do  so;  and  the 
libel  must  be  dismissed  with  costs. 

X  F.  Souk 


S)04  Cases  aJ^udged  in  the 


1804.  «'^^'*  Francis  Soult  v.  Corvette  VAJHeaine. 

May  2a 

Jurisdiction  'T'HIS  suit  Ls  instituted  on  behalf  of  the  French  re- 
courtfof  the  public,  by  their  agent  of  commerciul  relations,  to 
u.  States  as-  pr^y  restitution  of  the  corvette  UAJricaine.  her  tackle, 

certained  by  *      ''  •        <*       j 

act  of  con.    fumiture  and  apparel;  and  also  compensation  for  dap 

S^cxteVd  to  Phages  sustained  by  her  detention. 

a  marine  'p^  ^j^e  libel  filed  in  this  cause,  a  claim  and  plea  arc 

lea^e  from  *  , 

the  coasts  or  interposcd  by  JFUliam  Pindar  j  commander  of  the  brig 
tending  to  Garland^  a  British  privateer,  on  behalf  of  himself  and 
mariL^hoais  ^'^^?  Stating  that  tJiis  court  ought  not  to  have  cogni- 
covered  with  zancc  of  the  Several  matters  mentioned  in  the  libel, 

watei*  ape 

not  part  of   b^causc  they  did  not  take  place  within  the  jurisdiction 

shore?*"*  ®'  of  this  court;  the  corvette  having  been  captured  on  the 

high  and  open  aeas^  not  within  a  marine  league  of  any 

cos^st  or  shore,  of  the  state  of  South  Carolina^  or  of  any 

coast  or  shore  of  the  United  Stages* 

From  the  pleadings  and  evidence  produced,  it  ap- 
peared that  the  corvette  L'^AJricaine  had  met  .willi  a 
*  gale  of  wind  at  sea,  on  the  22d  April  last,  in  whick 
she  lost  her  mizenmast,  and  sixteen  of  her  crew;  and 
was  obliged  to  throw  overboard  six  of  her  guns  and  a 
quantity  of  provisions.  That,  in  this  situation,  she  was 
boarded  on  the  evening  of  the  3d  of  May^  off  the  bar  of 
Charleston^  by  a  pilot,  who  brought  her  to  anchor  in  six 
fathoms  water,  her  drauglit  of  water  being  too  goeat  to 
*  permit  his  carrying  her  over  the  bar,  until  the  next  tide. 
It  was  proved,  that  early  the  next  morning,  4th  Mayy 
the  brig  Garland^  with  a  ship  in  company,  bore  down 
on  the  corvette  as  she  lay  at  anchor;  and  that,  on  a 
gun.  being  fired  from  the  privateer,  the  corvette  struck 
her  colours,  was  taken  into  possession,  and  brought  in 
here,  as  stated  in  the  libel. 

The 
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Tiie  c^i^c  question  for  the  consideration  of  the     18Q^ 
court  iSy  whether  Uiis  captur^  was  made  within  the  i-  f.  souh 
Waters  of  the  Umied  States j  of  within  a  marine  league  L'Afri^nc; 
of  the  coasts  or  shores  thereof:  it  being  within  those 
limits  cmijF  that  this  court  cialn  take  cognizance  of  cap- 
tures between  belligerent  powers. 

In  determining  this  point,  it  will  be  proper  first  to 
fix  precisely  the  place  where  this  vessel  lay  at  anchor 
when  she  was  captured,  which,  from  the  evidence  of 
pilots,  and  a  chsart  of  the  coast  produced  in  court, 
was  done  with  great  accuracy.  All  the  witnesses  agree 
that  the  corvette  was  anchored  in  six  fathgms  water, 
on  die  outside  of  the  Rattlesnake  shoal;  the  nearest 
land  to  this  shoal  appears  to  be  the  south  end  of  Long 
J$iand.  From  thence  to  the  spot  where  the  corvette 
lay  at  anchor,  is,  by  measurement,  nearly  six  miles. 
The  Rattlesnake  shoal,  is,  itself,  four  miles  from  land 
at  least.  Some  of  the  witnesses  say  it  is  four  and  a  half; 
others  six  or  seven  miles  distant  from  land:  and  as  this 
slioal  lay  between  the  corvette  and  the  nearest  land, 
the  distance  is  ascertained  with  sufficient  precision. 

In  the  case  quoted  fi-om  Robinson'^s  Admiralty  Re- 
pcrtSy  sir  William  Scott  remarks,  that  '^  an  exact  mea- 
^*  surement  cannot  easily  be  obtained;  but  that,  in  cases 
^^  <^  this  nature,  the  court  would  not  willingly  act  with 
^^  un£ivourable  minuteness  towards  a  neutral  state,  but 
^^  will  be  disposed  to  calculate  the  distance  liberally. '^ 
On  similar  principles,  I  am  also  disposed  to  calculate  11^ 
berally  and  impartially  between  the  parties;  which  the 
position  of  the  Rattlesnake  shoal  between  the  nearest 
land  and  the  vessel  enables  me  to  do.  As  that  is  ac- 
knowledged on  all  hands  to  be  four  miles  at  leasts  the 
question  of  distance  as  to  the  marine  league  from  shore 
is  settled. 

But  it  is  contended  by  the  counsel  for  die  French 
republic,  that  the  words  coasts  or  shores  being  both 
found  in  the  act  of  congress,  the  jurisdiction  ought  to 

extend 
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1804,     extend  beyond  a  marine  league  from  the  shore^  and 
J.  F.  souit  ought  to  be  measured  from  the  coast^  wUch  includes 
L*AJH«Mne.  all  the  shoals  thereon:  and  this  ground  wte  much  in- 
sisted  on. 

It  was  also  said  that  this  capture  was  contrary  to  the 
law  of  nations,  the  laws  of  humanity,  and  the  treaty 
with  France. 

Much  time  was  occupied  in  reading  a  number  of 
cases  from  the  law  of  nations;  and  reference  was  made 
to  the  correspondence  of  Mr.  Jefferson j  when  secretary 
of  state,  with  Messrs.  Genet  and  Hammond^  the  minis- 
ters, respectively,  of  France  and  England.  Jt  is  onfy 
necessary  for  me  to  remark  here,  that  this  correspon- 
dence was  prior  to  the  4th  June  1794,  when  the  law 
of  congress  \yas  passed.  As  to  the  cases  adduced,  they 
shew  that  the  line  of  jurisdiction  has  vaiied  as  the  se- 
veral nations  referred  to  thought  fit.  I  believe  the 
United  States  are  the  only  power  who  have  fixed,  by 
law,  the  limits  of  their  maritime  jurisdiction. 

It  Was  argued  that  this  law  of  congress  was  passed 
on  the  spur  of  the  occasion,  and  was  intended  only  as 
an  experiment.  It  may  be  so.  But  though  the  act  was 
'  originally  limited  to  two  years,  it  was  extended  after- 
wards to  four  years;  was  finally  revived  without  any 
limitation,  and  continues  to  be,  at  this  day,  the  law  of 
the  land. 

It  is  not  for  this  court,  exercising  a  jurisdiction  of 
this  nature,  to  take  into  consideration  the  laws  of  hu- 
manity. A  vessel,  however  distressed,  may  lawfully  be 
captured  on  the  high  seas;  and  the  present  question 
must  be  decided  not  by  the  law  of  humanity,  bnt  by 
the  law  of  congress. 

As  to  the  treaty  with  France^  I  have  examined  it, 
and  find  that  it  does  not  at  all  relate  to  a  case  like  the 
present.  The  18th  section  does  indeed  mention  "sail- 
ing along  the  coasts,'*  but  is,  nevertheless,  totally  irre- 
levant to  the  question  now  before  us. 

But, 
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But,  in  order  to  prove  that  coasts  and  shores  have  a     t904g. 
dflferent  meaning,  reference  is  made  to  the  7th  sectic»i  J  f.  souit 
of  the  act  <tf  1794,  where  it  is^aid:  '^  and  in  every  case  L'Aiirieaine. 
^'  of  the  capture  of  a  ship  or  vessel  within  thejurisdic- 
^^  tion  or  protection  of  the  Umted  States^  as  above  de« 
''  fined,"  &c.  and  it  is  contended  that  in  this  clause 
the  vi^rd  ^' jurisdiction"  relates  to  coasts,  and  the  word 
*^  protection"  to  shores.  In  answer  to  this  I  would 
observe,  that  by  recurrence  to  the  6th  section,  we  shall 
find  that  ^' Jurisdictionj^^  as  there  defined,  must  relate 
to  captures  within  the  waters  of  the  United  States^ 
about  which  there  could  be  no  dispute,  and  protection 
to  the  marine  league.  With  this  distinction  the  several 
clauses  are  perfectly  reconcilable,  which  they  could 
not,  otherwise,  be. 

Two  witnesses  were  produced  to  explain  the  mean- 
ing of  the  word  coast^  among  mariners.  They  said  the 
coast  included  all  the  shoals,  stretching  out  to  any  dis- 
tance wliatever;  and  a  critical  inquiry  was  made  into 
the  distinction  between  the  expressions  ^^  oj^the  coasts 
^^  and  on  the  coasts."  But  the  act  by  which  we  must  be 
guided  uses  neither.  It  says,  ^^  from  the  coasts;"  and 
this  signification  differs,  in  my  opinion,  from  both  the 
others.  If  the  construction  contended  for  should  obtain, 
the  marine  league  would  vary  with  every  shoal  that 
could  be  found.  At  one  time,  it  would  be  three  miles 
fit>m  the  shore  or  laud;  at  another,  ten  or  twenty  miles, 
according  to  the  extent  of  the  shoal.  It  would  be  im- 
possible to  fix  any  boundary  ofjurisdiction;  no  two 
district  courts  of  the  United  States  could  determine 
alike,  because  the  shoals  lying  off  the  coast  or  sliore  of 
each  would  be  found  to  differ  in  extent;  in  cases  of 
appeal,  the  judges  of  the  supe^or  courts  would  be  un- 
necessarily perplexed;  and  *^  the  glorious  uncertainty 
oNie  law."  would  be  established  indeed. 

Much  stress  was  laid  on.  the  vessel's  having  taken  a 
pilot  on  board.  Had  the  law  of  congress  not  defined  the 

dbtance, 
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i«>4fc     dtttaacc^  rad  Ibe  ende&ce  fixed  it  ao  dearly,  labokild 
J.  F.  souu  have  betn  inclined,  in  a  case  of  this  aort^  aa  I  have  al^ 

Y, 

L'Afiieaiiie.  veadf  said»  to  reject  im&vourable  minuteneaB^  vA  to 
give  a  liberal  construction.  A  vessel  that  has  taken  « 
pilot  near  our  shores,  ought,  prima  fame^  in  my  ofii- 
nion,  to  be  protected  by  our  neutral  jariadictioD.  But, 
as  I  am  bound  by  the  law  as  I  find  it,  and  not  by  wIhH 
it  ought  to  be,  I  can  only  express  a  wish  that  it  m^ 
be  so  amended  by  the  legislature  as  to  embrace,  m  fu- 
ture, every  bond  fide  case  of  this  sort. 

This  is  said  to  be  a  new  case,  and  one  of  great  im* 
portance.  I  view  it  as  such  in  both  l^hts,  and  have^ 
tiierefore,  given  it  very  mature  consideration:  and  after 
a  full  investigati<m  of  the  matter,  with  reference  to 
consequences  both  as  respects  ourselves  and  foreign 
powers,  I  am  of  opinion  that  the  words  in  the  sixth 
section  of  the  act  of  congress  ^^  a  marine  league  from 
^*  the  coasts  or  shores  of  the  United  States^^^  must  have 
been  intended  and  must  be  construed  to  die  land  bor- 
doing  on  and  washed  by  the  sea,  extending  to  low 
water  mark. 

I,  therefore,  adjudge  and  decree  that  the  plea  in  bar 
filed  in  this  cause  is  relevant,  and  that  the  libel  must 
be  dismissed.  But,  as  it  apiiears  that  the  agent  of  com- 
mercial relations  of  the  French  republic  considered 
himself  bound,  in  his  public  capacity  to  proaeeutje  this 
suit,  I  order  that  each  party  pay  his  own  costs. 

Gemon 
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Gernon  et  aL  v.  Cochran.  Marshal  of  this  Court.  1804. 

^  'Auf^st9th. 

ryARVIN^  owner  of  a  French  privateer,  had  cap-  Parties  a- 
tused'this  Spanishbr^  at  a  time  when  it  was  in-  KfeTa^mat- 
siatedt  that  no  such  capture  could  be  legally  made,  ^^^^l^^^^ 
I>eaoe  having  then  taken  place  between  France  andto  their  res- 

ShaiA  pcctive^o. 

.  By  recurrence  to  the  proceedings  of  this  court  so  *^*ded\y^"' 
far  back  as  August  1796,  it  appeared  that  a  siiit  was  the  decision 
instituted  by  the  Spanish  consul  against  the  Ceres;  ter^  a£  thoU 
but,  no  libel  having  been  filed,  that  suit  was,  upon  J.'^Xiir''** 
motion,  dismissed.  |«««-      . 

On  the  SOth  of  November  following,  the  Spanish  sion  auffici- 
QWsul  instituted  another  suit,  and  on  the  14th  of  De-  denceVby  a 
cember  following,  before  any  other  proceedings  were  J^^^*'  ^^ 
h$ul  than  a  return  of  nthe  warrant  and  proclamation  for  i^enerai  of 
claim,  the  parties,  by. their  proctors,  obtained  an  or-^^^^ 
den  founded  on  consent,  that  the  marshal  should  sell^^?"?^^? 

'      ,  '  decision  is 

the  brig  Ceres  and  cargo>  and  pay  the  net  amount  ac-  n^de,  su. 
coixling  to  the  stipulations  of  the  folio wbg  agreement  the^nUnitters 
between  Carvin^  owner  of  the  privateer,  on  the  one  ^|^  ^^^m^ 
part,  and  Oemon^  captain  of  the  Spanish  brig  Ceresi  nunicate  as 
on  the  other*  It  wa^  also  signed  by  the  coiisuls  ofmmltion/ 
France  mA  Spain.  J--J;«- 

*  "  Whereas  we  find  it  impossible  to  settle  definitivdy  •"Ejects  of 
'*  the  difference  existing  between  us,  as  to  the  validity  tive  nations 
"of  the  capture  of  the  brig  Ceres,  by  the  privateer ^J.^^^^^^^^^ 
*'i>  Vengeur.  we  do  therefore,  refer  the  decision  *®"*®^)»  ^ 

^,     *.     1  .  ,    .    where  such 

"  of  the  matter  to  our  respective  governments,  obli-  consuu  re- 
"  ging  ourselves  respectively  to  pay  such  damages  andx^captain 
'*  interest,  as  the  said  governments  §hall  award.  In  the^^*  ^!"P»  » 
"mean  time  we  consent  that  the  said  vessel  and  hern^presems 
"  cargo,  shall  be  sold  by  the  marshal  of  .the  co^urt  of  and  shTp^^rs 
"  admiralty  of  South  Carolina  at  public  auction,  for  ^^  ^'J'JJ? 
"  cash,  after  a  notice  of  twelve  days  in  the  gazettes  ^e^nt  on  tiie 

2D  «  of '^"^ 


3M  CSsiei  tNJpM%^  M  nbi 

1804.  <<  of  Charleikm.  We  consent,  that  the  said  marshal 
Gernon  «t  ti.  ^<  shall  receive  the  amount  of  the  sales,  and  after  de- 
Cochnw.  <*  ducting  therefrom  all  customhouse  chai|;es,  and 
^^  other  necessary  expenses,  shall  lodge  the  baknce  m 
<^  the  bank  of  S&uth  CarsUna^  to>  be  pM  over  to  die 
^*  fMty^  in  whose  favour  tiie  tw^o  govetmneais  shatt 
^'  dei^ide:  for  tviuch  purpt»se  no  other  ftirai  diaft  \m 
**  reqotred)  than  tli^  prdductioti  at  Ae  bank  of  a  oofiy 
^«  of-  said  decision  duly  legalized  by  the  constik  of 
**  JFYanee  and  of  Spain.  Reserving  to  oursehrea  «e- 
^^cpectively, aright  to  adopt  such  meanafer  obtaining 
**  a  deci^fi  Civoarabie  t^  our  claims  «s  to  each  of  «8 
^*  may  aeem  most  expedient.  ^^ 

'^  Signed  CUtrvm. 

On  the  IDtli  of  June  1796,  a  letter  was  pmdueeil 
from  the  oonsnl  general  (rf*  France  at  PMaSslphm^  «d 
the  Frmdi  oonsul  te  €harle69ony  wbidi  states  that  Ae 
mhtisters  of  Ft&ntfe  and  ^^t>i  at  P^hHadeilfAia  haA  de- 
termined ibe  ^risse  to  be  illegal,  and  ordered  restitiK 
ticn  thei^of  to  the  persons  emitiled  tliereto:  49iey  %»- 
ther  diraoted  that  appraisers  should  be  appoiiMed  to 
aaoertain  dmiages  for  detcfntion. 

The  judge  said  thtft  this  cortilficaie  «f  the  consid 
general  of  iFnmce  was  oonckisive,  as  to  a  deoision  on 
the  point  contained  in  the  agreement;  and  %hat  SMih 
decision  bytheyN(fn»f(9ft^  of  tbetwooounfries,  resadent 
in  tlie  Untied  i^atea^  was  sufficient  to  j^^fy  him  m 
aaytng'that  the  9wo  gaoemments  had  dteeidod,  and  in 
ordering  the  agreement  to  be  carried  into  estecutioii. 
tie  «dded  diat,  though  doubts  mi^t  have  arisai  as  to 
&e  original  power  of  the  court  to  order  a  srie,  yet,  as 
it  had  been  made  by  the  solemn  consent  of  all  «lic 
fartied  in  whom  any  interest  eAm  appeared,  and  as  tftie 
agreement  ^w^  sanctioned  by  the  French  and  Spanish 
cmfeuls,  who  are  fenerat  i^gents  for  'the  siibfeets  of 
^Mrve^ocive  GooirtriM,  not  othy wiac  reprcsciitcdt 

no 


.  Duiriti  Cm$n ^  Smith  ihrolina.  fill 

no  objection  to  the  jurisdiction  coidd  now  be  gqfiered     laoik 

to  avail.  Genoa  et  al. 

The  maidial  waa»  therefore*  ordered  te  psj  into  the  coeimii. 
bank  of  South  CaroSna^  the  balance  in  his  h^md^  of 
the  proceeds  of  sale  referred  to,  in  the  agreement^  in 
the  name  and  for  the  use  of  Gemoriy  and  sundry  other 
persons,  who  have  since  produced  powers  of  attorney 
from,  those  interested  in  the  vessel  and  cargo.  Gemon 
had  originally  been  niate  of  the  Ceresy  but  appointed 
captain  by  one  Gotibart^  who  then  commanded  her.  A 
letter  of  attorney  from  GoHbart  to  Gemon  was  produ- 
ced, and  contained  full  powers  to  act  in  Golibarf^ 
name  and  stead.  This,  the  judge  said,  made  him  law- 
ful representative,  in  a  foreign  port,  of  the  owners  and 
shippers  concerned  in  the  Ceres  and  her  cargo,  unless 
some  more  special  power  to  the  contrary  should  apr 
pear.  Even  admitting,  as  had  been  asserted,  but  not 
proved,  that  GoBbart  was  dead,  atill  Gemon^s  power 
subsisted  as  to  all  such  of  the  concerned  as  had  not 
thought  fit,  in  the  long  period  of  eight  years,  from  thf 
commencement  of  these  proceedings,  tp  divest  him  of 
his  general  authority,  by  some  special  revocation  of  it« 
Three  of  the  parties  had  done  this.  As  it  could  not 
be  doubted  that  the  rest  had  received  equal  infonna- 
tbn  of  the  state  of  the  vessel,  their  silence  must  be  con- 
strued into  an  acquiescence  in  Gemon^s  agency. 

Dubtny^ 


21^ 


CW^  adfuiffed  in  the 


1804. 
October. 

Pilots  and 
others,  as- 
sisting ves- 
sels in  dis- 
tress, be- 
yond what 
their^ere 
dtity  re- 
quires, are 
entitled  to 
compensa- 
tion. 


Dukmy,  a  pilot  j  v.  Shop  Peragio. 

THIS  case  comes  before  the  court  as  a  case  of 
salvage,  but  on  a  full  investigation  of  the  evi- 
dence, it  does  not  seem  to  be  altogether  such. 

The  sloop,  it  is  true,  had  encountered  the  storm  of 
the  8th  September^  and  had  lost  her  masts,  with  great 
part  of  her  sails;  but  they  had  two  on  board,  with  one 
of  which  fixed  to  the  stump  of  the  mast,  and  a  small 
spar,  they  had  contrived  to  work  her  so  as  to  bring 
her  to  anchor  near  BuWs  inlet,  on  the  12th,  four  days 
after  the  storm.  Here  they  were  boarded  by  the  pilot, 
in  the  forenoon  of  that  day.  The  vessel  was  tight,  and 
had  provisions  sufficient  to  last  some  time,  and  could 
have  sent  their  boat  for  further  supplies. 

There  is  some  contrariety  of  evidence  respecting  a 
conversation  with  the  pilot  upon  his  going  alongside: 
but  it  was  proved  that  the  pilotboat  took  the  sloop  in 
tow,  and  arrived  with  her  at  Charleston  in  the  evening 
of  the  same  day.  It  is  admitted  that  some  compensa- 
tion is  due,  over  and  above  the  usual  rate  of  pilotage. 

As  no  question  of  law  arose  in  the  case,  I  have  con- 
sulted persons  conversant  in  these  matters,  none  of 
whom  considered  it  as  a  case  of  salvage,  but  all  agreed 
that  compensation  should  be  granted,  by  way  of  en- 
couragement  to  pilots  and  others  to  do  more  than  their 
mere  duty^  whenever  circumstances  might  call  upon 
them  to  exert  themselves.  Their  opinion  concurred 
with  my  own,  that  two  hundred  dollars,  over  and 
above  pilotage,  and  costs  of  suit,  would  be  a  sufficient 
remuneration  for  this  service, 

I  decree  accordingly. 

Dennis 
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Dennis  v.  Brig  Lear.  iwys. 

November. 


THE  libel  filed  in  this  case  states  thatD^wt^,  owner  saie  by  or- 
of  the  brig  Lear^  sent  her  in  Ncrvember  last  onp^^ifi^^Jj 
a  trading  voyage  to  St.  Domingo^  and  bound  to  Cape^^s^^*^^'^- 
Frangois^  where  she  arrived  in  December^  and  sold  her  /iV,  beinir 
cargo.   Having  taken  in  a  return  cargo,  she  proceeded,  *y  ^"^Smed 
in  February,  to  Port  de  Paix.  for  the  sole  purpose  of  ^y  ^  .1*!?- 

.  .       pcrjunidiC" 

joining  sundry  other  American  vessels,  some  of  which  tion  at  Gua-; 
were  armed,  and  might  protect  her  against  the  Bri-  der^Ifiaw*' 
gand  cruizers.  She  staid  at  Port  de  Paix  only  two  S™^*^  *^\ 
days,  and  sailed  from  thence  on  the  2d  of  March  last,  ture. 
in  company  with  the  other  American  ships,  and  bound 
to  Philadelphia.  On  the  5th  March  following  she  was 
captured  by  the  French  privateer  Rencontre^  and  car- 
ried into  Barracoa.  Here  the  cargo  was  taken  out,  and 
the  vessel  illegally  sold  to  one  Taylor,  without  any 
previous  investigation  or  sentence  of  condemnation, 
according  to  the  law  of  nations.  She  is  now  in  the  har- 
bour of  Charleston. 

To  this  libel  a  claim  and  answer,  interposed  by 
Taylot  and  Tavel,  owners  of  the  brig,  state  that,  be- 
ing on  a  voyage  from  Cape  Frangois  or  Port  de  Paix, 
where  she  had  been  trading  with  the  revolted  negroes, 
she  was  lawfully  captured  and  carried  inte  Marracoa 
by  the  privateer.  That  as  the  vessel  wasifi  a  leaky, 
disabled,  and  perishing  condition,  the  captain  of  the 
privateer  presented  a  petition  to  the  agent  of  the  go- 
vernment of  Guadaloupe,  stating  the  circumstances 
under  which  she  had  been  captured,  and  her  then  bad 
condition,  and  requesting  that  a  provisional  sale  might 
take  place.  That  this  was  granted,  conformably  to 
FreDch  ordinances  and  regulations,  and  she  was  ac- 
cordingly sold  at  public  auction  to  the  highest  bidder; 

the 


tws.    tfae.money  arising  from  the  sale  being  deposited  to 

DennU     await  the  definitive  sentence.  That  at  the  said  sale. 

Brig  Lear.  TatfloT^  as  agent  for  Tavel,  purchased  the  brig  for 

875  dollars,  and,  after  she  had  undergone  conadera- 

ble  repairs,  sent  her  here  with  a  caigo  from  Marracoa* 

Several  exhibits  have  been  filed  with  these  plead- 
ings, among  which  are, 

1st.  The  order  for  a  provisional  sale  by  the  French 
agent  at  Barracoa^  with  a  certificate  from  the  Ameri- 
esoi  consul,  that  the  said  agent  is  duly  authorized  and 
appointed  by  general  Emouf^  commander  of  Guada^ 
hype. 

2d.  The  actual  sale  made  under  the  said  authority/ 
and  certified  by  said  agent. 

3d.  The  d^ree  of  condemnation  of  said  brig  and 
her  cargo  by  the  colonial  prefect  ci  Ouadahupe,  and 
the  commissary  of  justice  for  the  said  island;  assistied 
by  the  commissary  of  Marine^  charged  with  preparing 
the  trial  of  prizes,  the  colonial  inspector,  and  the  se- 
cretary of  commission. 

The  decree  b  founded  on  an  arret6  issued  4th  Jtmf 
1804,  by  the  captain-general  of  Guadalaupt^  declarin|r 
that  all  vessels  found  trading  to  or  from  ports  in  posses- 
sion  of  the  revolters  shall  be  considered  as  enemies 
of  France^  and  shall  be  condemned  as  legal  prizes^ 
s^greeably  to  the  regulations  in  such  cases. 

The  questions  for  me  to  determine  are, 

1st.  Whether  the  provisional  order  for  sale  was  suf** 
ficient  to  diange  the  properQr. 

2d.  Whether  the  decree  of  condemnation  can  be 
rec(msidered  in  this  court,  and  altered  and  revised  bf 
me. 

Nothing  is  more  common  m  courts  of  civil  law  thatt 
interlocutory  orders  and  decrees,  which,  if  subse^ 
quently  confirmed  by  a  definitive  sentence,  have  new 
been  (mlled  in  question*  Sales  under  such  orders  are 

frequent; 


Dk^rwfCm/t^^SmikCmo&na.  SIS 

fftifWMlf  eapccialfy  of aitiolea <tf  a  pcriahiMe  Mtniae.  iJCMu 
Tbk  Mcms  to  faa^  beco  the  earn  here,  md  I  do  Mt  ^^*;^ 
think  that  the  propriety  of  the  proceeding  can  be 
(fttcatiQiied  by  nw. 

Tbe4ecree  of  cciidenulkMi ccaprcsslf  mfifies  Ae 
aafe»  and  oondenua  both  vessel  aad  cas^  as  tbe-prou 
perty  of  enemies,  acoording  to  tiieir  own  pRitioios  le* 
giifadlioa  as  to  tnde  with  the  revoked  negroes.  How 
&r  they  were  justified  in  making  such  anile  is,  aimy 
opinion  a  matter  of  executive  or  ksgisiative  mterfeteoce. 
I  do  not  conttder  this  court  as  competent  to  reverse 
the  sentence  of  a  foreign  court  where  the  property  is 
condenmed  as  belonging  to  enemies:  it  would  lead  to 
a  right  of  appeal  from  such  decisions,  and  would  be 
highly  improper.  On  this  principle  I  decided  the  case 
of  SAeiifand  Turner;  that  decree  was  affirmed  on  ap- 
peal, and  must  therefore  be  considered  as  a  precedent. 
The  case  of  Bose  and  Himely  differed  altc^ther  from 
the  present.  There  the  condemnation  is  expressly  de- 
clared to  be  in  pursuance  of  an  arret6,  passed  subse- 
quent to  the  capture.  The  decree  was  founded  in  er- 
ror apparent  on  the  face  of  it,  for  a  law  not  in  existence 
could  not  be  infringed.  The  property,  too,  was  in.the 
hands  of  the  marshal  of  this  court,  as  belonging  to  the 
original  owner,  {)reviously  to  the  sentence  of  condem- 
nation; nor  had  an  order  for  sale  ever  been  made.  In 
Bose  and  Himely ^  the  trade  to  ffispaniola  was  not  in- 
terdicted till  after  the  capture;  in  the  present  case  the 
French  arret6  had  been  published  in  all  the  Ameri- 
can papers  many  months  before.  This  was  so  well  un- 
derstood that  most  of  the  vessels  engaged  in  this  trade 
went  armed,  or  under  convoy  of  others  that  were  arm- 
ed; and  it  appears  from  the  libel  that  the  Lear  knew 
the  risque  she  ran,  and  went  from  the  Cape  to  Fart  de 
Pake  expressly  for  the  purpose  of  sailing  with  armed 
ships  from  that  place.  Insurance  had  risen  considera- 
bly 


316  Ca$e9  a^udgtd  in  the 

1805.    ^T  ^^SffWi  risques  like  the  present,  iviien  the  Lear  nil* 
.  Dgn^    edi;  which  wasnot  thecaee  as  related  to  the  voyage  in 

Upcm  the  whole  I  think  myself  bound  in  tbo>preaent 
instance  by  the  sentence  at  Guadabupe^  the  coUrt  there 
being- competent  to  the  condemnation  of  property  as 
belonging  to  their  enemies,  under  regulations  that  ex- 
isted before  the  condemned  voyi^  was  undertaken. 

I  dismiss  the  libel,  with  costs,  subsequent  to  the 
filing  of  the  sentence  of  condemnation. 


John 


r» 
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John  Thomson  et  al.  v.  Ship  Nanny,  John  Ainst 
worth,  master;  and  Frederic  Ferguson  et  al.  v.  Ship 
Jack  Park,  James  Remsen,  master. 


1805. 


THE  circumstaoces  of  these  two  cases  are  sofintbhsea- 
nearly  similar  that  all  the  arguments  applicable  ^^'u^  two^' 
to  either  apply  to  both.  I  shall,  therefore,  consider  J^"bwb!iur 
them  together  in  this  decree.  The  libel  states  that  on  of  Charles- 
the  17th  September  1804,  the  parties  libellant  werethu^^^ib? 
shipped  in  the  port  of  Liverpool  on  board  the  above-  J^a  wa«^^ 
named  vessels,  (being  letters  of  marque)  to  proceed  thou{^  the 
from  thence  to  the  coast  of  Africa;  thence  to  a  port  ended.  Court 
or  ports  in  the  West  ImRes;  thence  to  a  port  in  the  l^f^te^ 
United  States;  and  thence  back  to  Uverpool,  where  (without  dc 

1  ...         *  cidmr 

the  voyage  was  to  end,  at  the  respective  wages  men-  against  ha 
tioned  in  an  exhibit  filed  with  the  libels,  that  they  J;;'2?'c!!^") 
performed  their  duty  as  seamen  on  board,  until  their  principally 
arrival  in  the  port  of  Charleston  on  22d  June  last,  ha-.these  men 
ving  stopped  at  St.  Thomas  and  Surinam.  had  «dr«a 

The  libel  also  states  that  on  the  voyage  ffom  Africa  ^^  *  *"• 
to  the  West  Inckes,  the  captains  of  these  two  armed  their  own 
vessels,  confederating  together  and  with  their  chief  s^Snl" 
mates,  pursued  a  system  of  plunder  and  piracy  on  the 
high  seas,  and  on  the  12th  May  last  boarded  a  Portu- 
guese ship  and  plundered  her  of  sundry  articles  stated 
in  the  libel;  and  on  the  14th  May  following,  pursued 
the  same  conduct  towards  another  Portuguese  ship. 

The  libels  also  charge,  that  during  the  voyage  the 
seamen  were  unnecessarily  put  to  short  allowance,  and 
one  of  them  illegally  confined.  That,  on  their  arrival 
in  Charleston,  the  libellants,  as  well  from  a  sense  of 
moral  duty,  as  from  a  fear  of  being  tried  as  pirates  and . 
partakers  of  the  guilt  of  the  unlawful  acts  aforesaid, 
instituted  prosecutions  against  the  captains  and  mates 

2£  in 


Sria  Cosh  mQudg0(im  th» 

f  Msr.    in  the  istrcuit  court  of  die  Umied  Statesy  and  have  been 


Thomson    bound  Under  recognizance  to  appear  and  prosecute 
T. '      for  the  ofieuces  aforesaid;  and,  therefore,  that  it  wouM 


Ship^anny. 


be  improper  for  them  to  proceed  to  sea  in  the  said 
vessel,  because  they  could  not  return  in  time  to  fitlfil 
their  reco^zance,  and  because  it  would  subject  ^bsm 
to  the  danger  of  being  taken  as  pirates:  as  the  finrmer 
conduct  of  the  said  captains  and  mates  made  it  proba*- 
He  that  they  would  proceed  in  their  career  of  phmder, 
to  which  they  did  not  desire  to  be  instrumental:  be* 
cause  also  the  libellants  would  probably  be  treated  in- 
humanly, and  prevented  thereby  from  proceeding  in 
said  prosecution.  For  these  reasons,  they  think  them- 
selves^  entitled  to  their  discharge,  from  said  vessels, 
and  to  payment  of  their  wages  now  due. 

To  these  Kbels,  claims  and  answers  have  been  put 
in  by  J.  jtnt^worfh  and  /.  RemseHj  subjects  of  the 
king  of  Oreat  Britain^  and  commanders,  respectivefy, 
of  the  ships  Nanny  and  Jack  Pftrk^  duly  commission- 
ed, armed  and  equipped  as  letters  of  marque  and  pri- 
vate ships  of  war.  These  answers  admit  the  several 
matters  stated  in  the  libels,  as  to  the  nature  of  the 
voyage  and  terms  of  enlistment*  They  also  acknow- 
ledge the  boarding,  at  sea,  of  two  Portuguese  vessds, 
aind  taking  from  them  sundry  articles  of  which  they 
were,  in  wanty  and  which  they  thought  they  were  enti- 
tled to  take,  on  paying  for  the  same,  agreeably  to  the 
regulations  of  certain  acts  of  the  British  parKament; 
mid,  so  far  from  meaning  to  act  fflegally,  they  gave 
their  names  and  the  names  of  their  vessels  to  the  cap- 
tains of  said  Portuguese  vessels,  with  every  particular 
rtiative  thereto.  A  list  of  the  articles  taken  by  them  is 
given  in  their  answers;  and  they  affirm  that  if  any 
thing  was  taken,  not  mentioned  in  said  list,  it  nmst 
have  been  taken  by  some  of  the  boat's  crew,  widioot 
consent  or  knowledge,  or  that  of  their  mates. 

The  answers  also  admit  the  putting  to  short  sdk>w- 
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aotie,  from  neoeasity;  and  the  ccmfining  of  some  of  ^    itoflu 


men,  ioT  mutttiotts  conduct.  The  prosecution  of  che  riiooiwa 
voyage,  asii  arriyai  in  Charle$km^  as  stated  in  the  libel,  ""^r. ' 
are  also  admitted.  The  claimants  th^i  conclude  with  ^^*^''^' 
a  plea  to  the  jurisdiction  of  this  court,  alleging  tha^ 
the  said  ships  are  British  letters  of  marque,  and  the 
Ubelianibi  subjeeta  <tf  hia  Britannic  majesty;  that  theif 
claims  to  wages  are  solely  cogniEable  in  British  courta: 
md  they  alao  plead  in  bar  the  treaty  of  amity  and  com- 
merce between  the  United  States^  and  his  Britanmo 
majesty,  dated  at  London^  19th  JS/bvemier  1794,  the 
25th  article  of  which  they  desire  particularly  to  rely  on* 
In  aligning  the  case,  it  was  contended,  in  support 
of  the  plea  to  die  jurisdicdon,  that  the  simple  ques- 
tion was  whether,  the  vessels  being  foreign,  the  sea- 
men foreigners,  and  the  voyage  not  ended,  this  plea 
should  not  be  maintained.  That  the  vessek  were  en- 
titled, by  treaty,  to  protection  in  the  courts  of  the 
Uhiied  States^  as  being  private  vessels  of  war.  That 
eveiy  country  has  its  own  laws  and  regulatjons  in  mi** 
litary  matters^  with  which  this  court  can  no  more  in- 
terfere than  with  its  laws  of  revenue.  That  if  this  court 
should  interfere  to  break  up  the  voyage  and  cruize  of 
these  vessels,  it  would  do  so  in  violation  of  our  neu^- 
trality ,  and  in  breach  of  our  treaty  with  Oreat  Britain. 
That,  as  an  act  of  congress  interdicted  the  parties  from 
recruiting  in  our  ports,  these  vessels  could  obtain  no 
seamen  here,  and  would  be  altogether  destitute  of  their 
crews,  if  the  libellants  should  succeed  in  obtaining 
their  discharge;  that  freight  being  the  mother  of  wa- 
ges,  none  can  be  demanded  until  the  voyage  be  ended, 
and  the  freight  earned;  that  the  articles  are  a  solemn 
contract  between  the  parties,  which,  not  a  law  of  con- 
gress, much  less  an  act  of  this  court,  can  dissolve; 
that  the  libellants,  became  bound  to  prosecute  by 
their  Own  voluntary  act;  that  the  information  should 
have  been  given  at  Surinam^  where  a  British  court 

could 
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1805.    couU  bST€  detennined  the  matter  uidioiit  delay;  thai 
Thornton    the  seauien  postponed  thek  coaqdakit  merely  to  set  iip 

^v^'      claims  which,  by  desertion,  they  have  forfeited, 
sh^  Nv^ny.      Q^  ^^  ^^  ^j-  ^j^^  libellants  it  was  contended,  titert 

there  were  two  classes  of  seamen,  parties  to  the  suit; 
1st,  Those  who  claimed  their  discbarge  (m  account  of 
cruel  treatment.  2d,  Those  who  claim  a  discharge  by 
operation  of  law.  It  was  argued  that  the  voyage  was 
ended  by  the  act  of  the  captain,  and  that  this  court 
has  jurisdiction,  and  will  extend  protection  to  all  who 
claim  it.  That  by  the  laws  of  England^  foreigners  arri- 
ving there  must  be  protected  in  all  their  courts,  which 
will  take  notice  of  the  lex  loci  where  the  forei^er  be- 
longs, and  give  redress  accordingly.  Contracts  bear- 
ing interest  of  20  per  cent,  had  been  ei^orced  in  Eng- 
land^ because  such  was  the  legal  interest  of  Ae  place 
where  the  contract  was  made.  That  the  voyage  being 
ended,  and  the  men  discharged  by  operation  erf  law, 
they  are  entitled  to  wages.  That  from  the  peculiar 
situation  of  seamen  their  remedy  is  chiefly  in  rem,\  and 
two  cases  were  quoted  from  Hopkmsoh^s  Reports, 
(196.  206.)  to  shew  that  courts  of  admiralty  (contrary 
to  the  doctrine  of  Sir  fTUliam  Scott)  would  and  did 
exercise  this  jurisdiction.  The  argument  was  closed 
by  observing  that  the  recognizance  to  a[^ar  and  pro- 
secute was  virtually  a  discharge,  whether  wages  were 
due,  or  not;  though  the  one  was  a  necessary  ccxise- 
quence  of  the  other. 

In  reply,  two  cases  from  Robinson^ s  Reports  (1. 
27L  and  4.  240.  £ng.  ed.)  were  relied  on  to  shew  that 
a  neutral  court  cannot  exercise  jurisdiction  over  fo- 
reign seamen  and  vessels,  where  the  voyage  is  not 
ended;  or,  admitting  that  they  have  a  concurrent  ju- 
risdiction, they  are  not  bound  to  ^  exercise  it.  Three 
facts,  it  was  said,  were  evident  from  the  pleadings: 
1st,  That  the  vessels  were  British;  2d,  That  the  sea- 
men  were  also  British;    3d,  That  the  vessels  were 
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•rmed,  and  by  their  artieles  obliged  to  return  to  Great     1805. 
Britain.  That  the  Itbdbnts,  therefore,  have  no  claim   Thomao« 
upon  the  jurisdiction  of  the  courts  of  this  country,      ^\, ' 
vHiich  may  be  exercised  or  not,  as  those  courts  shall  ^p^^*"°^- 
see  fit.  That  seaimen's  wages  were  not  originally  of 
admiralQr  jurisdiction,  however  salutary  might  have 
been  the  stretch  of  power  that  made  them  so.  That 
the  recognizance  neither  does,  nor  ought  to,  operate 
as  a  discharge;  since,  if  it  did,  a  mere  affidavit  of  an 
assault  would  be  sufficient  to  destroy  a  voyage,  by  re- 
leasing the  seamen  from  their  articles,  to  the  infinite 
injury,  if  not  total  annihilation  of  commerce.  In  an- 
swer to  the  cases  from  Robinson^  it  was  contended  that 
seamen's  wages  were  as  much  determinable  by  the  law 
of  nations,  as  salvage. 

On  a  former  occasion,  about  seven  years  ago,  I  de- 
termined a  question  on  a  plea  to  the  jurisdiction  of  this 
court,  in  a  case  somewhat  similar  to  this;  since  which 
I  have  declined  interfering  between  foreigners,  re- 
specting seamen's  wages,  from  a  conviction  that,  unless 
under  very  particular  circumstances,  it  was  proper  to 
refer  thein  to  the  tribunals  of  their  own  country,  where 
the  lecc  loci  being  better  understood,  more  complete 
justice  could  be  done  than  in  a  foreign  court,  at  a  dis- 
tance,  and  not  thoroughly  acquainted  with  the  rules  ob- 
taining in  the  country  of  the  parties. 

I  stated  my  doubts  on  this  point  at  the  commence- 
ment of  this  cause,  declaring  at  the  same  time  my 
wish'  to  have  the  matter  reargued.  I  have  attended  to 
the  arguments  and  observations,  on  both  sides,  with 
satisfaction,  and  I  proceed  to  deliver  my  decree  after 
much  reflection,  and  a  full  consideration  of  all  that  has 
been  said. 

Mariner's  wages  were  not  always  recoverable  in  the 
courts  of  civil  law,  even  amongst  maritime  nations; 
and  in  England^  it  was  after  long  contests  between  the 

judges 
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1805>    judges  of  these  courts  arid  those  of' die  courts  of  cfiia^ 
Thomsop   mon  law,  that  Ijie  latter  yielded  the  pcnnt. 

Y.  Two  reasons  operated  to  produce  the  conceaskm; 

sijMP   fmr  jgj^  rpj^^^  seamen  could,  in  the  civU  law  courts,  jirift 

in  one  suit*  2d,  That^  in  these  courts  they  could  ob* 
tain  summary  justice,  whtdi^  in  those  of  common  kw, 
was  denied  by  the  nature  of  die  proceedings  there. 
Nevertheless,  a  concurrent  jurisdiction  is  exercised 
by  the  latter* 

Two  cases  from  IMinsm^s  Admiralty  Iteports  were 
produced,  and  much  relied  on  by  defendants'  counad, 
relative  to  the  jurisdiction  of  British  courts  of  admir 
ralty,  respecting  foreigners.  Two  cases  Sromlbpkm* 
son^s  Reports  were  relied  upon  by  the  counsd  oppo*^ 
sed  to  them,  as  being  directly  hostile  to  die  general 
doctrine.  I  have  carefully  examined  these  four  casesj 
but  do  not  see  the  variance  contended  for.  In  the  case 
from  Robinson  1.  351.  Sir  fFiWam  Scott  oytxwXeA  the 
plea  to  the  jurisdiction  of  the  court,  partly  because  it 
was  not  a  case  in  which  foreigners  alone  were  con- 
cerned, and  partly  becau^  it  was  a  question  of  sal* 
vage,  which,  he  says,  is  peculiarly  referable  to  the  Jus 
gentium^  and  materially  different  from  a  mariner's  con- 
tract which  is  created  by  the  particuku*  institutions  of 
each  country,  and  must  be  applied,  construed  and  ex- 
plained by  its  own  particular  rules.  He  goes  on  to  say, 
'*  There  might  be  good  reason,  therefore,  for  diis  court 
'*  to  refuse  its  interference  in  such  cases,  remittiDg 
''  them  to  their  own  domestic^^rtim."  He  adds:  "  be- 
^^  tween  parties,  all  foreigners,  if  there  were  the  sligbt- 
'^  est  disinclination  to  submit  to  the  jurisdiction,  I 
^'  should  be  inclined  not  to  interfere. '^  He  desires, 
howevier,  not  to  be  understood  as  delivering  a  settled 
opinion,  although  it  involved  a  case  of  salvage. 

In  the  other  case  from  Bobinson  (4.  340.)  which  re- 
spected the  possession  of  a  vessel,  (but  involved  pro^ 
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/MM^  te6)  IIk  judge  fmf9  tiitt  it  wm  aocompRmed  hf    rS05. 
a  kiier  from  the,  Ameriom  minister,  stating  that  the  Thomson 
pwtios  were  all  Americans,  and  niUiog  to  submit  to     ^^^' 
the  joriadtdtion  of  the  court.  He  was,  therefore,  indu-  ^^  ^"''"^ 
ced  to  etttertaia  the  suit,  lA^eh,  without  sueb  appika* 
tion  fraoot  a  fofeign  mimster,  and  such  consent  of  par- 
tiefi^  be  should  by  no  means  have  been  wiBhig  to  do, 
having  no  Asp6sition  to  interfere  in  the  disputes  of 
fioreigners. 

in  the  first  cdse  quoted  from  Mopkiman  (190*)  two 
separate  causes  of  aoit  are  contained}  one  respecting  an 
hj^pc^diecatioD^  made  that  the  vessel  might  be  enabled 
to  proceed  from  the  Hava$ma  to  Phiiad^lphia:  the 
other  for  wages  on  bdard  said  vessel  from  Bavanna  to 
Philacklphia^  aa  a  pilot.  The  voyage  therefore  was 
ended,  on  her  arrival  at  PMaeUlpkia,  as  to  both  these 
causes  of  action,  and  the  court  could  not  decUne  the 
juriddictiQiu  This  case,  therefore,  does  not  differ  from 
the  prinoptes  laid  down  by  Sir  fFtUiam  Scait. 

Tbe  other  case  from  Hopkinson  (206.)  was  that  of  a 
Vessel  and  crew  wholly  French.  The  suit  was  brought 
dn  aa  eiq[agement  for  a  voyage  certain,  from  which 
there  had  been  a  total  deviation  for  upwards  of  two 
years.  France  and  America  were  then  allied,  and  no 
consular  convention  existed.  The  prayer  was  for  wa* 
gesand  a  discharge,  and  no  plea  was  made  to  the  ju- 
risdictioii.  Under  these  circumstances  the  court  took 
cogmaance  of  the  cause.  But  from  this  scditary  case 
nothiT^f^  can  be  inferred  to  impugn  the  doctrine  laid 
down  by  Sir  WU&am  Scott,  strengthened  as  it  is  by 
the  two  cases  from  Fesey  junr.  (3.  447.  and  4.  577.) 
for  though  this  question  did  not  expressly  come  before 
the  court  of  chancery,  yet  the  determination  in  both 
the  last  mentioned  cases,  shews  the  reluctance  of  that 
c^urt  to  inteiffere  between  foreigners;  in  Brcrum's  civil 
and  adasiralty  law  (2.  119.)  the  author  says:  ^^  It  doth 

"  not 
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\90S.    ^^  not  seem  possiUe  to  draw  m.  exact  Ime  alMit  tke 
Th<Hnaoii    <<  jurisdiction  which  this  court  will  ezerciae  as  to  fb» 
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▼. '      ^^  reigners.  It  must  depend  on  the  nature  of  the  ques- 
Ship  Nttwy.  ^4  ^^^,  jj.  j^  ayisgg  j^0ju  ^^  particular  iiusthutions  of 

^5  aiiy  country,  to  be  aj^lied,  construed,  and  ex|ilaiii«« 
«<  ed  by  the  particular  rules  of  that  country,  it  wUl  not 
*'  be  entertained.  Such  are  questions  arising  upon  the 
*^  contracts  of  mariners,  which  will  be  remitted  to 

their  own  Jorum;  because  the  contract  for  wages 

cannot  be  the  subject  of  a  suit,  till  the  return  of  die 
"  vessel,  or  end  of  the  voyage.  But  (he  adds)  wliere 

the  question  is  one  arising  out.of  tht  jus  gentium^  to 
"  be  determined  by  sound  discretiony  acting  upon  ge- 
'^  neral  principles,  the  court  will  hold  plea  of  it  Caste 
^'  of  salvage.  Sec.  and  suits  on  bottomry  have  often 
'^  been  entertained  in'  this  court  between  an  English- 
^^  man  and  foreigner,  and  between  two  foreigners." 

Upon  mature  consideration,  of  these  cases,  and  of 
the  reasoning  thereon,  lam  of  the  opinion  which  I  sta- 
ted at  the  opening  of  the  cause:  ^^  that  this  court 
should  be  very  cautious  in  exercising  jurisdiction  as 
to  foreigners,  unless  under  peculiar  circumstances.'' 
At  the  same  time,  I  would  not  be  understood  as  relin- 
quishing jurisdiction  where  it  may  appear  proper  or 
necessary  to  prevent  a  failure  of  justice. 

In  the  case  before  me,  it  is  admitted  on  all  hands, 
that  the  voyage  is  not  ended,  and  that,  by  the  con- 
tract, no  wages  are  due  till  then.  But  it  i^  contended 
that  the  seamen  are  discharged  by  operation  of  law. 
If  so,  this  court  cannot  prevent  it;  but  it  will  not,  by 
any  act  of  its  own,  impair  the  obligation  of  the  con- 
tract. If  an  act  of  piracy  has  been  committed,  and  if 
the  recognizance  to  prosecute  is  a  legal  discharge, 
another  consideration  arises,  namel}' ,  that  in  piracy  all 
are  principals;  and  where  (says  MoUoy)  a  letter  of 

marque 
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nuirqiie  commits  |>iiita(^,  it  tv ings  on  a  forfeiturepf  the     ibos. 
8hip>  and  the  wages  are  ako  lost.  TfaomsoD 

'  Upon  tlie  whole,  althot^h  I  do  not  say  that  this  ^  t.  ' 
GOKit  has  no  jurisdictian  in  matters  respecting  foreign  ^^^■'^'^r 
seamen,  jet  I  think  it  ought  not  to  exercise  any  in  the 
case  now  before  it,  but  remit  the  parties  to  their  own 
domestic  forum.  The  libeilants  cannot  complain  at 
being  thus  turned  over  to  their  own  courts;  for  they 
might  have  applied  for  redress  at  ^SMndiTi,  where  such 
courts  exist.  Having  neglected  to  do  so,  they  muA 
blame  themselves. 

.  I  order  and  decree  that  the  libel  be  dismissed,  but 
without  costs;  for  suits  heretofore  maintained,  vA  caseft 
appanently  similar  to  this,  might  well  mislead  the  par- 
ties in  the  present  case. 
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fyUliam  Jerby  v.  194  Slaves  saved  from  the  wreck  of 
1806.  ^^  ^^S  ^'^^^* 

Mav 

r — ^rfr"  TTHE  brig  ^an^  Smith,  master,  on  the  10th  in- 

creed,  the      .   ,  staut,  early  in  th^  morning,  got  aground  at  ti^ 

hl^Hrgb^en  distance  q|  six  n«les  from  the  shope  of  BuWs  I^land^ 

In^ifMn    ^^  ^^^^  coast.  She  had  on  board  a  cargo  of  194  slayes. 

easier  to  re-  At  nine  o'clock  in  the  morning  of  the  same  day,  st^ 

SSS  thin    was  seen  by  captain  Jeriy  of.  the  schpp^er  Vi^itary^ 

wrtSgo.  ^^^>  observing  sign^s  of  di?tre^,  bore  down  to  tl^ 

vessel,  apd,  ai^er  some  conversation,  agreed  to  takf 

the  crew  and  cargo  of  negroes  on  board  his  schooner. 

The  boat  and  crew  of  each  vessel  assisted  in  nearly 

equal  degree,  and  the  business  was  completely  effected 

by  eight  o'clock  in  the  evening;   on  the  following 

inoming  at  ten  o'clock  th^ey  all  arrived  safein  Charles^ 

ton.  It  appeared  in  evidence  that  another  vessel  had 

passed  them  previously  without  affording  relief.  It  was 

also  in  proof,  that  before  the  Victory  came  in  sight, 

the  supercargo  of  the  brig  had  gone  to  Charleston  in 

the  small  boat,  to  procure  assistance,  and  returned  the 

next  morning  with  two  vessels  for  that  purpose;  but,  on 

finding  the  brig  abandoned,  he  came  back  to  CImrlestoru 

The  negroes  saved  have  been  appraised  by  order  of 

the  court,  and  are  valued,  with  the  consent  of  parties, 

at  thirty-eight  thousand  eight  hmidred  dollars. 

The  service  rendered  upon  this  occasion  was  great, 
and,  at  the  time,  was  considered  by  the  captain  and 
crew  of  the  brig  as  essential  to  the  preservation  of 
their  lives,  and  those  of  the  negroes.  Another  vessel 
had  neglected  the  signal  of  distress;  and  it  is  hardly 
possible  that  the  negroes  could  have  been  preserved 
during  the  night,  that  succeeded  their  deliverance;  for 
the  waves  beat  over  the  brig  in  such  a  way  that  many 

of 
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dfthem  mitflt  have  be^i  washed  overboard.  The  su>     t806> 
percai^  would  have  returned  too  late  to  effect  what     J«H>y 
was  done  by  the  peojde  of  the  Victory:  captain  Jerby  190  sbTet. 
must  be  considered,  therefore,  as  the  means  of  rescuing 
them  from  most  imminent  peril. 

The  risque,  indeed,  does  not  appear  to  have  been 
g^at,  for  the  vessels  kept  at  a  safe  distance  from  each 
other.  Twelve  hours  were  sufficient  for  the  business, 
tod  the  schooner  did  not- go  at  all  out  <^  her  course. 
From  the  nature  of  the  cargo,  too,  it  is  evident  that 
(he  trouble  of  conveyance  from  one  vessel  to  the  other 
was  litde  in  comparison  to  that  of  hoisting  goods  out 
0^  the  hold  of  a  vasel,  and  putting  them  on  board 
anodier  lying  alongside;  besides  that,  in  the  latter  case,' 
much  damage  is  risqued  to  the  vessel  of  the  salvors, 
if  die  sea,  as  upon  this  occasion,  run  high. 

This  case  resembles  that  of  DeRessline  and  Taylor 
.against  the  schooner  Friendship  more  than  it  does  any 
other  decided  by  me.  Stmt  that  have  been  qnoted 
were  instances  of  derelict,  saved  by  great  labour  ahd 
risque;  and  in  siich  I  have  given  one  half  of  the;  value 
by  way  of  salvage.  But  the  circumstances  here  will  not 
justify  any  such  proportion.  In  the  case  of  the  WiUiani 
Beckford,  decided  by  sir  fFitliam  Scott,  greater  exer- 
tions  were  made,  and  more  danger  incurred;  yet 
among  the  numerous  salvors  not  quite  a  seventeenth 
part  was  divided.  In  Deliessline^s  case,  the  amount 
saved  was  25,000  dollars;  the  time  employed  was  near- 
ly  the  same  as  in  this  instance;  and  the  riscjue  certainly 
greater.  I  decreed  one  fifth  by  way  of  salvage,  and  all 
parties  were  satisfied.  I  acted  then  with  great  delibera- 
tion, and  I  have  carefrflly  cotripared  the  circumstances 
of  that  case  with  this.  Seeing  no  reason  to  deviate 
from  the  principles  there  established,  I  decree  the 
same  proportion  of  one  fifth  to  the  libellant  on  the 
present  occasion.   Let  costs  of  suit  be  paid  by  thfe 

claimant. 

Young 


att  C0sit9  tt4Mg^  *^  ^ 


Young  et  ah  v.  Tatufl. 
1806. 

i2!± —  npHIS  is  a  suit  in  personam  against  Tavely  to  recover 

J^chSdat  ^    th^  value  of  twenty  hogsheads  and  eighteen  bar- 
Vrat 'bT*  "1^  ^  sugar,  and  a  large  parcefof  logwood;  part  of 
ra^a^,  after-  jije  cargo  of  thc  schooner  Ent^prize,  belonging  to  the 
SlJl^br  libellants.  The  libel  states  that  this  vessel  was  cap. 
c^demni!!^  tured  ou  the  high  seas  by  two  French  privateers,  and 
tion  of  the    carried  into  Barracoa^  where  the  said  articles  wer^ 
SriJ^t  taken  out  of  the  Enterpnzc^  put  on  board  the  brig 
^oriuwc  to'  ^^^  belonging  to  the  defendant,  and  brought  from 
restitution  in  ^^^Y-aroa  to   Charleston^   where   they  were  landed 
Jon"ara  o^c  The  Ubd  prays  that  they  may  be  restored. 
Bma^.*'      Jin;^/'^  claim  and  answer  admits  the  capture  of  said 
schooner  by  two  French  privateersi  dujy  authorized  to 
seize  all  vessels  trading  with  the  revolted  negroes  of 
St.  Domingo;  it  admits  also  that  she  was  sold  at  Bar- 
racoa  with  her  cargo,  by  order  of  the  agent  of  the  go- 
vernment of  Guadahupe  then  residing  at  Barnfcoa* 
It  stages  that  the  sale  was  provisional,  and  the  mouiejr 
ordered  to  be  deposited,  to  abide  the  definitive  sen- 
tence of  the  government  of  Guadalot^^fi*  This  was  af- 
terwards obtained,  and  a  copy  of  it,  marked  B,  is  filed 
with  the  answer.  The  defendant  says  he  was  unap- 
prised that  the  sugar  and  logwood  mentioned  iii  the 
libd  were  part  of  the  said  cargo,  but  admits  that  he 
received  twenty-nine  hogsheads  and  sixteen  barrels 
9f  sugar  from  his  agent  at  Barracooy  which  were  ship- 
ped on  board  the  brig  Leofj  on  account  of  the  proceeds 
of  a  shipment  made  by  him  to  Barracoa.  The  claimant 
pleads  the  decree  of  condemnation  and  sale  of  said  ar- 
ticles in  bar  to  the  jurisdiption  of  this  court;  and  ia- 

sists 


CtHrt  ^  Swtk  CmroUfim. 

9istt  that  no  Gompeoaation  should  be  granted^  bfieauae    lao^ 
the  pracecdings  are  mperstmam^  not  m.  rem^  and  that     Yoniic 
any  sum  the  court  might  award  would  be  in  nature  of     tm^. 
damagcsy  which  ought  to  be  grounded  on  some  tort  or 
wilful  trespass,  which  he  cannot  have  committed,  as  he 
was  a  bonijide  purchaser  of  the  property  in  question. 

It  was  argued  by  the  counsel  for  the  Ubellants^  that 

1st.  The  property  is  fuUy  proved. 

Sd.  That  the  trade  to  St.  Domingo  was  lawful  at  the 
time  of  this  capture,  and  that  therefore  the  decree  of 
condenmation  at  Gmdaloupe  was  void 

Sd.  That  in  the  case  of  Jtose  and  JSmefyy  the  decree 
was  declared  void,  as  being  ^nded  on  an  ex  pott 
facto  law;  and  that  the  present  decrees  being  fguniied 
in  error,  is  also  void. 

4th.  That  as  the  goods  were  not  of  a  perishable  n£i- 
ture,  the  sale  was  contrary  to  an  arrStS. 

5th,  That  the  definitive  sentence  against  the  vessel 
is  only  by  implication  extended  to  the  goods,  and 
dierefore  void  as  to  them, 

^h.  That  by  a  determination  of  the  supreme  court 
eif  the  United  States^  sentence  of  a  foreign  court  does 
not  decide  the  question  of  property. 

Lastly,  That  the  proof  offered  of  the  sentence  «k 
Quadahupe  is  not  duly  authenticated. 

For  the  reqK>ndent  it  was  said,  that  this  case  is  si- 
l^ilar  to  one  formerly  determined  in  ^vour  of  the  same 
jfBjctyr  except  that  this  is  a  suit  in  personam,  and  no 
restitutbn  can  be  decreed;  but  damagea  only  as  for  a 
tort  or  trespass,  which  is  not  pretended. 

That  the  agent  at  Barraeoa  was  a  purchaser  in  mar- 
ket overt,  and  the  answer  states,  that  the  property  re- 
ceived from  that  place  was  in  return  for  a  cargo  ship- 
ped from  hence  in  the  same  brig.  :- 

That  the  provisional  sale  was  lawful  and  regular, 
and  the  purchase  at  it  equally  so,  though  the  money 

arising 


280  CasM  a^tulgedm  the 

t%x^  arfeiiig  fr«h  said  sale  wdA  retained^  iSfi  condemnatioti 
Y«»n«  should  take  pA^ce.  That  even  if  the  decree  at  Guada- 
Tmi.  hupe  had  been  dWbrent  fik>ni  wh^t  it  was;  still  this 
purchase  in  market  overt  would  have  been  rftfid:  thfe 
claimaht  being  bound  to  recur  to  the  money  deposited^ 
and  not  to  die  goods^  in  the  hands  of  a  fair  purchaser. 
But  as  the  decree  of  condemnation  actually  took  place, 
it  must  be  considered  as  final;  that  it  is  certified  in  the 
usual  form,  and  takeisr  away  all  pretence  fbi'  a  suft 
here. 

The  principal  points  that  occur  in  this  case  hav^  al- 
iseady  been  inve^gated  by  me  in  the  case  of  Rose  and 
Himehf^  which,  however,  diffb^  from  the  present  in 
some  material  respects.  The  sale  there  was  ih!tde 
without  any  provisional  order,  and  before  any  decree. 
The  arrets  upon  which  the  decree  finally  rested  was, 
itself,  issued  after  the  capture  of  the  vessel. 

Here,  the  property  was  sold  by  a  provisional  order, 
£R>m  a  competent  source,  and  the  money  retained  to 
abide  the  final  decree,  which  confirmed  the  sak\ 

It  must  also  be  recollected  that  this  suit  is  vn  per- 
sonam;  eveiy  thing  relative  to  the  goods  being  out  of 
the  question.  The  only  point  now  left  for  the  decbion' 
of  the  court  is,  whether  the  respondent  has  done  any 
act  that  subjects  him  to  restitution.  His  answer  states 
that  the  articles  he  imported  were  a  consignment  from 
his  agent  at  Bdrracoa  in  -  return  for  a  cargo  shipped 
from  hence;  that  they  were  purchased  in  market  overt; 
that  the  sale  was  made  by  order  of  a  competent  juris- 
diction, and  was  afterwards  confirmed  by  the  consti- 
tuted authority  at  Guadaloupe.  The  (Hdy  questions 
then  for  me  to  decide  are, 

1st,  Whether  this  decree  is  sufficiently  auAenti- 
cated. 

2d.  Whether,  under  the  circumstances  of  the  case, 
it  can  be  set  aside-. 

3d. 
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3d.  Whether  the  i^pondent  has  done  any  thmg  to     tso6* 
subject  him  to  a  suit  in  personam.  Yo«nK 

The  decree  appears  to  me  dulj  autiienticated,  and     Tavei. 
has  every  mark  of  being  genuine;  a  witness  has  been 
produced  who  proves  the  signatures. 

i  do  not  think  that  I  am  authorized  to  set  it  aside, 
for  the  property  is  condemned  as  belonging  to  enemies, 
under  an  arr&t§  of  die  governor  of  Guadal&upe;  and  I 
have  abneady  determined  a  question  like  this,  as  to  the 
validity  of  a  foreign  sentence. 

NoUiing  appears  to  me  to  n^dce  the  Tespondent 
liable  to  pay  damages,  or  make  restitution.  I  am  of 
lopinion,  therefore,  that  the  suit  be  dismissed  with 
eoslt,  rad  I  decree  accovdingly. 

Jbmes 


iSS  Cases  adftu^ed  m  4k 


-g^^  James  George  y.  Ship  Arctic, 


compensa.  HPHIS  19  a  pethioiifer  oomp^iiBatioii  Co  Mr*  Ckofge^ 

^ecoun,^^       ^i^ ii$si8«ed  mUix  hhbwi  9Bd  sorerak  hands  m 

upon  con-    Mttkiff  off  the  shiD  Arctic^  which  was  drivoi   qb 

with  mer.    fhore  lu  the  sfeoTin  of  «^f«gtttf  kat.  It  appdars  thai  the 

ot^n'rf    ship  lay  from  Friday  tiU   Mtmdmjf    without   othcsr 

th'^io' ^^f  ^i^''^^  ^  ^^  safely  than  such  as  were  made  bjr  ha 

■errice  ren-  orew.  On  Monthy  Mu  QeoTgc  went  to  her  asuBtmce^ 

^^  receivied  the  command  as  socm  as  he  went:  on  boards 

and  held  it  till  she  floated:  Mr.  Cahertj  wh6  had  also 

gone  with  a  boat  and  hands  to  assist,  brought  her  up 

to  Charleston. 

Cohen  had  been  of  great  service  by  carrying  with 
him  a  spare  anchor,  as  well  as  by  his  advice  and  eiL- 
ertions. ' They  succeeded  in  floating  the.  vessel  on 
Wednesday  evening;  but  Oeorge  and  Cohen^  with 
their  people,  remained  on  board  till  Saturday  evening* 
I  have  no  hesitation  in  admitting  this  claim  to  com- 
pensation; for  services  to  vessels  in  distress  must  be 
encouraged:  nor  will  the  law  make  a  distinction  be- 
tween such  as  are  voluntary,  and  such  as  are  hired. 
The  former,  at  least,  must  have  their  reward;  and  that 
not  upon  too  narrow  a  scale,  for  the  reason  I  have  al- 
ready given. 

In  fixing  the  amount  of  compensation  upon  this 
occasion,  I  called  in  the  persons  best  qualified  to  as- 
sist my  judgment,  merchants  and  owners  of  ships, 
acquainted,  by  experience,  with  the  nature  of  these 
services.  I  stated  the  circumstances,  without  naming 
the  parties.  After  some  consultation,  they  named  the 
sum  of  150  dollars,  as  an  adequate  compensation  for 
Oeorgej  and  his  boat's  crew;  and  as  that  sum  accords 

with 
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with  my  own  view  of  the  case,  I  da.  order  and  decree,     isos. 
that  the  marshal  pay  that  sum  to  Mr.  George^  out  ofitaiesGeorge 
the  proceeds  remaieii^  in  his  hands  from  the  sale  of  ship  Aretie. 
the  ship. 

As  the  petitioner  withdrew  his  first  demand,  and 
made  a  second,  after  refemce  of  the  first  to  the  regis- 
ter, I  direct  that  each  party  pay  his  own  coats. 


fFaite  et  aL  v.  Brig  Antelope  and  cargo.  tBOT. 

'T'HE  brig  Antelope^  an  American  bottom,  andsaiva^iT" 
owned  by  American  merchants  residing  in  Balti-  "^  ^^  ^ 
more^  on  her  return  from  St.  Thomas^  a  neutral  island,  vessel  of  % 
to  Baltimore^  with  a  cargo  belonging  to  American  ci-  Sf  the  hmds 
tizens,  was,  on  the  6th  day  of  December  last,  on  thej^*^^^*'" 
high  seas,  taken  possession  of  by  the  British  frigate  ^^  posscs- 
Hebe.  Six  of  the  crew  were  removed  into  the  frigate,  for  a  suppo- 
and  an  officer  and  seven  men  of  the  latter  were  put  on  "*U^^y*^ 
board  of  the  Antelope;  with  orders  to  carr}'  her  to  Ja-  ojthe^aw 
maica  for  adjudication,  upon  the  ground  of  having  no 
certificate  of  the  cargo  signed  by  an  American  consul. 
Two  days  afterwards,  the  remainder  of  the  crew  of 
the  AntelopCy  assisted  by  a  number  of  passengers, 
tverpowered  the  officer  and  men  of  the  Hebe^  and  on 
the  20th  December^  brought  the  brig  into  the  harbour 
of  Charleston.  They  now  libel  for  salvage.  The  own- 
ers,  by  their  agent,  have  filed  a  plea  in  bar  to  the  suit, 
alleging  that  this  is  not  such  a  case  as  entitles  to  sal- 
vage, as  a  right.  The  court  is  called  upon  to  decide 
whether  this  is  a  valid  plea.  The  case  is  new,  and 

2.G  important^ 


^4  Cases  adjudged  in.  the 

iwr.     important,  both  a$  respects  these  parties;  and  as  tend- 

"w^te  et al.  ing  to  estabUsh  a  precedent. 

9ri»Al\ek9e     Attempts  are  frequently  made  to  extend  the  doc- 
trine of  salvage  to  cases  where  it  does  not  apply. 

Salvage  is  due  for  assistance  in  dangerous  situations 
at  sea,  and  for  property  preserved,  after  havii^  been 
cast  on  shore.  So  where  it  is  rescued  from  enemies  or 
pirates.  But  in  all  these  instances  it  must  be  shewn 
that  the  thing  saved  was  in  danger,  without  such  aid, 
of  being  lost,  or  materially  injured.  It  cannot  be  de- 
nied that,  according  to  the  acknowledged  law  of  na- 
tions, neutral  vessels  navigating  the  high  seas  are  lia- 
ble to  examination  and  search;  and,  in  some  cases,  to 
be  carried  into  port  for  adjudication.  All  the  modem 
treaties  between  maritime  nations  recognize  this  doc- 
trine, and  it  has  been  expressly  acceded  to  in  the  trea- 
ties to  which  the  United  States  have,  at  any  time,  been 

a  party. 

If  on  such  investigation  it  appear  that  the  neutral 
vessel  was  improperly  detained,  the  tribunals  of  the 
belligerent  are  bound  to  restore  her,  with  damages  for 
loss  and  detention,  and  with  costs  of  suit.  But  have 
the  crew  of  a  vessel  so  detained,  a  right  to  resist  search 
in  the  first  instance,  or  to  recover  the  vessel  by  force 
of  arms  previously  to  adjudication?  If  lives  are  lost  in 
attempting  this,  and  the  parties  are  afterwi^rds  retaken, 
may  they  not  be  proceeded  against  for  murder?  And 
will  not  confiscation  of  vessel  and  cargo  be  the  con- 
sequence of  merely  an  endeavour  to  rescue? 

These  are  questions  which  I  shall  not  enter  into  at 
present;  but  they  ought  to  be  seriously  examined  be- 
fore attempts  of  this  sort  are  made,  and  before  claim 
of  salvage  is  set  up  as  being  in  all  cases  nxatter  of 
right. 

That  commerce  has  sustained  very  great  injury  by 
the  wanton  exercise  of  this  power  of  the  belli^ei:ents, 
every  day^s  experience  proves.  Government,  in  this 

country, 
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country,  does  not  sleep  over  the  violated  rights  of  the     tWf, 
citizens,  and  redress  is  sometimes  obtained.  It  has  Watteetai. 
much  oftener  been  denied;  but  does  this  aulJlorize  in- BHgAiiWpe 
dividual  to  take  the  law  int6  their  own  hands,  and  by 
endeavouring  to  redress  themselves,  to  expose  the 
peace  and  happiness  of  their  country?  Certainly  not. 

Tht  same  mode  of  reasoning  viH  apply  to  the  courts 
of  the  neutral  power.  In  this  country,  they  are  bound, 
by  the  constitution  of  the  United  States^  to  determine 
aocordittg  to  treaties  and  tiie  law  of  nations,  wliereter 
they  apply.  It  would  ill  become  them,  then  to  exer- 
cise jurisdiction  expressly  taken  away  by  these  trea- 
ties, and  by  this  law;  which,  I  apprehend,  I  should  do, 
if  I  were  to  decree  salvage  in  the  present  case  as  mat- 
ter of  right. 

The  cases  quoted  by  the  advocates  on  both  sides 
relate  wholly  to  recaptures  of  neutral  vessels  by  one 
belligerent  from  another.  In  these  instances  it  was  the 
established  practice  to  restore  neutral  property,  with- 
out salvage^  previously  to  the  war  produced  by  the 
French  revolution.  This  was  said  to  be  a  reasonable 
rule,  no  service  of  importance  being  rendered  by  the 
recaptor,  to  the  unoffending  neutrals;  who  must  be 
released  with  costs  for  seizure  and  detention,  as  soon 
as  the  original  captor  should  bring  the  matter  before 
the  tribunals  of  his  own  nation.  For  it  must  be  pre- 
sumed  that  those  tribunals  know  and  respect  the  obli- 
gations laid  upon  them  by  the  laws  of  nations.  2  Rob. 
200. 

This  doctrine  is  further  recognized  in  4  Robin. 
where  it  was  decided  that  salvage  was  not  due  gene- 
raUy  on  a  recapture  of  neutral  property.  It  must  be 
shewn  that  by  some  edict,  or  uniform  practice,  such 
property  would  have  become  subject  to  condemnation 
in  the  courts  of  prize  of  the  capturing  belligerent:  in 
which  case,  salvage  might  be  demanded. 

If 


2S6  CoBes  adjudged  in  the 

J|«oy.  ^     If  this  holds  with  respect  to  recaptures  of  neutrals 

Wiite  ec  «i.  among  belligerents,  it  must  certainly  apply  with  more 
Bris^taidpe  force  in  the  present  case;  and  the  plea  in  bar  must  be 
sustained.  Let  the  Ubel  be  dismissed;  but  the  costs 
must  be  paid  by  the  claimants:  for  though  I  cannot 
give  salvage  as  a  legal  right,  I  think  the  actors  are  en- 
titled to  liberal  compensation  for  their  zealous,  though 
mistaken  endeavours  to  serve  the  owners.  Whether 
this  court  could  lend  its  aid  in  any  other  shape  ne^d 
not,  I  hope,  be  inquired;  and  I  am  persuaded,  from 
the  declaration  made  on  behalf  of  the  owners,  that  all 
further  interference  on  my  part  will  be  unnecessaiy. 


Htmphreys 
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Humphreys  v.  Brig  America.  1807. 

^       ^  ^  February^. 

nnH£  act<^,  on  the  18th  November  last,  slupped  as  Forfeiture  of 
"*•    first  mate  on  a  voyage  from  the  coast  of  Africa  \t^  cZ^*' 
to  this  port.  His  wages  were  not  payable  monthly,  but  J^h*^*^pro. 
he  was  to  receive  sixty  guineas  when  he  should  arrive,  per  behaW- 
and  the  vessel  be  entered,  at  Charleston;  provided  he  u^nectnTary 
acted  as  first  mate  on  board  the  brig  to  the  intended  J^J^s  "all^n 
port«  The  vessel  sailed  on  the  4th  December  following,  when  the 
and  arrived  here  on  the  4th  instant.  Ibout  ^hluf^ 

It  appears  that  on  the  1 1th  of  January^  the  actor  p«*™«<* 
was  dismissed  from  his  station  of  first  mate,  and  was 
not  reinstated  when  they  arrived  here. 

It  is  contended  on  behalf  of  the  owners  that  he  has 
forfeited  all  claim  to  wages  on  account  of  improper  be- 
haviour on  board,  and  an  attempt  to  raise  a  mutiny. 
If  this  defence  be  maintainable,  mutinous  behaviour 
at  sea  amounts  to  loss  of  wages;  and  this  point  I  am 
to  determine. 

It  was  admitted  that  the  actor  performed  his  duty 
as  mate  till  the  1 1th  of  January^  when  he  was  dis- 
missed from  that  station.  That  he  is  an  able  seaman,  ^ 
and  that  he  had  committed  no  previous  fault,  except 
diat,  at  times,  he  was  abusive  to  the  captain  and  passen- 
gers. The  immediate  cause  of  his  dismissal  was  his 
refusal  to  obey  an  order  of  the  captain  to  send  a  barrel 
of  flovir  to  the  quarter  deck,  which,  however,  was  af- 
terwards complied  with.  No  other  charge  is  alleged 
against  him.  The  laws  of  the  United  States  are  silent 
as  to  fcM'feiture  of  wages,  except  in  the  single  case  of 
desertion.  I  have  carefully  examined  the  marine  law 
as  to  causes  of  forfeiture  like  the  present,  and  find  it 
laid  down  in  the  book  called  **  Dominion  of  the  Sea" 
203.,  that  for  mutiny  seamen  shall  be  corporally  pu- 
nished. 
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1807.  ntshed.  MoUoy  (2.  3.  2.)  says  a  disobedient  mariner 
Humphrey*  may  be  discharged  at  the  first  port,  and  tha$  he  shall 
BrigA^eriea.  forfeit  half  \iis  wages,  and  all  his  goods  within  the  ship. 
By  the  rules  of  the  navy  of  the  United  States ^  mutiny 
is  punishable  by  death,  or  such  other  punishment  as 
a  court  ibartial  rtiall  dbtet.  By  the  marine  latir  die 
master  may  punish  contumacious  behaviour  corporally , 
or  by  putting  in  irons,  if  necessary. 

In  the  present  case,  the  behaviour  <^  the  actor  was 
very  improper,  but  the  captain  chose  to  inflict  no  other 
punishment  than  removal  from  his  station  as  mate; 
after  which  he  does  not  appear  to  have  behaved  im« 
properly,  or  to  have  interfered  hi  the  management  of 
the  vessel.  He  was,  however,  the  only  navigator  on 
board,  except  the  captain;  and  would  have  been  ne- 
cessary to  the  safety  of  the  vessel,  if  any  accident  had 
be&llen  the  captain.  ; 

No  ill  consequence  arose  from  his  improper  beha* 
viour;  and  as  he  was  dismissed,  instead  of  suffering  cor* 
poral  punishment,  which  might  justly  have  beeninffic^ 
ed.  I  do  not  think  the  whole  of  his  wages  ought  to  be 
retained.  That  he  did  not  continue  to  act  as  mate 
throughout  the  voyage  was  the  act  of  anedier;  not  vo- 
luntary on  his  part.  On  tint  whole,  I  think  he  musi 
receive  cofti|>ea6ation  for  the  time  he  aduaUy  did  duty, 
that  is,  for  about  half  the  voyage.  I  decree  that  he  be 
paid  (me  half  the  sum  naentioned  in  bis  contract;  and 
that  ^ach  party  pay  his  own  costsw 

Roberts 
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Roberta  v.  Dallas.  1807. 

March  3a 


IT  appeared  in  this  case  that  the  actor  Roberts  ship-  The  voyage 
ped  on  board  the  Norfolk  on  a  voyage  from  Charles-  ^^fa^t^* 
tan  to  the  coast  oi  Africa;  but  the  articles  go  no  further.  SIJI^^^J'*^ 
The  court,  therefore,  in  a  late  suit  for  wages,  decreed  the  offendinii: 
that  the  voyage  had  ended  on  the  21st  October^  when ictor*But, 
the  vessel  arrived  on  the  coast.  At  this  perioci^  in  cchi-  ^^"^1,1*'^ 
sequence  of  some  highly  improper  behaviout  of  Ro-  board,  was 
bertSf  the  captain  was  compelted  to  apply  to  the  only  fn  i^uitCi^ 
tribunal  that  existed  there,  for  assistance,  which  was  J^nin™^"^, 
granted.  From  that  time,  Roberts  did  no  further  duty  without  any 
on  board,  and  his  wages  were  discontinued.  This  the 
court  sanctioned,  because  the  articles  were  at  an  end,  the 
actor  refused  to  work,  and  went  so  far  as  to  lesist  the 
captain  and  seize  his  person.  Such  conduct  amounted 
to  a  forfeiture  of  every  claim  as  regarded  the  vessel, 
even  for  a  patssage  back;  he  might  have  been  turned 
ashore,  and  would  have  been  without  redres&  As  this 
was  not  done,  it  will  be  necessary  to  state  circum- 
stances  as  they  took  place. 

Upon  the  captain's  application  for  assistance,  a  cor- 
poral and  four  men  were  sent  to  him.  Roberta  refused 
to  give  himself  up,  and  went  down  the  scuttle.  The 
captain  ordered  the  sc^diers  to  fire  on  him;  but  they, 
very  properly,  declined.  He  next  desired  them  to  knock 
him  down;  but  this,  too,  they  refused  to  do;  on  which 
he  himself  advanced  against  Roberts^  and  strack  him^ 
with  a  drawn  sword  on  tlie  left  breast.  Roberts  exclaim- 
ed: "  You  have  done  for  me."  The  captain  then  drag- 
ged him  out,  and  carried  him  to  the  cabin,  where  he 
dressed  his  wound  and  gave  him  a  dram;  after  which 
he  sent  him  ashore  under  the  guard  of  the  soldiers. 
Roberts  was  subsequently  tried  by  a  court  martial,  and 

sentenced 
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JfsoT.    sentenced  to  receive  a  hundred  lashes  for  mutiny  on 
Roberts    board  this  vessel;  but  the  punishment  was  withheld  at 
naiitt.     the  captain's  request,  who  brought  him  again  on  board 
the  vessel,  put  him  in  irons,  and  kept  him  for  some 
time  on  prisoner's  allowance:  on  the  arrival  of  the  ves- 
sel in  this  port,  he  was  suffered  to  come  on  shore. 

The  suit  is  brought  for  an  assault  and  false  impri- 
sonment The  facts  are  admitted;  but  the  captain 
pleads  that  he  was  knocked  down  by  BobertSy  that  his 
crew  were  mutinous,  and  that  the  wound  he  inflicted 
upon  the  actor  was  accidental,  and  without  intention. 
It  was,  at  any  rate,  unjustifiable  at  the  time  it  was 
gweuy  fcr  he  was  then  assisted  by  a  strong  guard,  and 
Roberts  Tvas  endeavouring  to  get  out  of  his  way.  This 
rash  ste(  would  have  had  a  very  different  complexion^ 
if  it  had  been  taken  at  the  moment  the  captain  was 
knocked  down. 

The  vfound^  however,  though  it  might  have  been 
fetal,  seetis  to  have  been  attended  with  no  great  danger. 

The  subsequent  confinement  of  this  man  in  irons 
was  also  unjustifiable;  the  contract  was  at  an  end,  and 
the  manis  behaviour  so  improper  as  to  discharge  the 
ci^itain  f|*om  any  sort  of  obligation  to  bring  him  back. 
If,  therefore,  he  voluntarily  received  him  on  boards 
he  had  ko  right  or  authority  to  confine  him,  unless 
fresh  sigps  of  mutiny  or  misbehaviour  had  appeared; 
but  this  is  not  pretended.  The  assault  and  imprison-^ 
ment  are,  of  course,  fully  proved,  and  damages  must 
be  awarded. 

I  am  of  opinion,  however,  that  this  misconduct  of 
the  cap^in  is  considerably  mitigated  by  the  former 
QonAxxcioi  Roberts^  and  by  the  remission  of  a  hundred 
lashes  awarded  by  the  court  martial,  which  was  ob- 
tained by  the  captain's  intreaty.  I  decree,  therefor^^ 
that  the  latter  pay  to  the  actor  the  sum  of  fifty  dollars, 
with  the  costs  of  suit. 
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^mos  Ryan  v.  Ship  Cato.  1807. 

THHIS  case  ct)mes  before  me  upon  petition  for  com-  Petitioner 
pensation  out  of  tlie  ship  Cato  and  cargo.  ll^afm^for  ** 

The  petitioner  states  "  that  he  is  master  and  owner  s»ivaK«  to  be 
'^  of  a  fishing  smack.  That  near  the  gulf  stream,  on  or  ^a  decided 
"  about  the last,  he  fell  in  with  the  ship  Cato,''^i^f^^]^^ 

load^  with  cotton,  Etc.  That  on  hoarding  said  shiix  plication  for 

1  n  %       *  \  II     rill       »  proportion 

she  was  fou^a  without  any  person  on  board.   1  hat  thereof,  un. 
"  he  thereupcwi  took  her  in  tow  for  t\f o  days  and  two  cireumsuTn- 
"  nights,  when  the  weather  becoming:  boisterous^  he^^^*^''®,^?'?*^ 

Ill  .        •    1      o    1  ,     .        .    1     ordered  him 

'*  anchored  her  in  eight  fathoms  water,  nearly  m  sight  a  compensa- 
^'  of  the  Charleston  lighthouse.  That  having  nobody  l^Tp^'p^r. 
''*  on  board  his  smack  but  one  negro,  he  could  not  ^*^",^^  p*^^- 

.  r    «  r«         cceds,  re- 

*^  leave  any  person  in  possession  of  the  ship.  That  served  for 
**  in  attempting  to  let  go  the  sliip's  anchor,  he  made  p  TemZ\ 
**  exertions  by  which,  for  some  time,  he  thpugfat  his  JJJ^*'j^^{!^ 
"  life  endangered,  as  tlie  blood  gushed  from  his  mouth  hands. 
'^  in  consequence  of  a  violent  strain.  That  these-  cir- 
^'  cumstances  compelled  him  to  leave  the  jhip  at  an* 
'*  chor,  and  to  come  up  to  Charleston j  where,  as  soon 
^'  as  he  arrived,  he  made  report  of  \«4iat  had  been  done. 
'^  That  he  then  hired  a  vessel  and  several  hands,  and 
"  proceeded  in  search  of  the  ship,  which,  in  the  heavy 
^'  gale  of  that  night,  had  parted  from  her  cable.  That, 
"  pursuing  a  direct  course,  he  afterwards  found  her 
^'  in  possession  of  Mr.  Mackay,  and  others,   who 
^^  would  not  suffer  him  to  meddle  at  all  with  ship  or 
^*  cargo.  That  he  complained  of  this  conduct,  conceiv- 
'^  iifg  himself  fully  entitled  to  a  proportion  of  salvage, 
"  for  what  he  had  done.  That  he  was  at  length  per- 
^'  mitted  by  said  persons  to  take  with  him  two  bales 
**  of  wet  cotton,  which  he  afterwards  sold  at  auction 

2  H  "for 
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taoy»  *^  a  trifling  siiTn,  by  no  means  adequate  to  Us  lafiour 
Amos  Ryaa  <<  and  sufferit^,  and  to  the  expenses  he  incurred  m 
3biii'cirt».  '^  endeavouring  to  preserve  the  vessel.  That  without 
'^  his  services  as  above  stated,  in  towing  and  anchor- 
'*  ing  the  ship,  she  must  have  foundered;  or»  at  any 
^*  rate,  fallen  into  other  hands  than  those  of  the  per- 
^^  sons  to  whom  this  court  had  decredd  salvage.  That 
^*  the  petitioner  was  astonished  when  he  heard  of  sueb 

decree,  having  never  been  apprized  thereof  by  the 

publication  of  any  monition,  or  advertisement  of 
*^  any  sale  by  the  marshal;  though  the  salvors  weU 
^^  knew  the  petitioner's  claim.  That  from  his  igtM> 
^^  ranee  of  the  proceedings,  and  the  hgste  with  whidi 
**  they  were  transacted,  he  never  had  any  opportunity 
*^  of  preferring  his  suit  to  this  court  for  what  he  cob* 
<^  ceives  himself  justly  and  equitably  entided  ta  He 
*^  prays,  therefore,  that  he  may  be  allowed  to  prove  the 
^^  several  matters  set  forth  above,  and  that  the  court 
"  will  give  him  relief,"  &c. 

This  is  a  case  diflPering  from  any  other  that  has  conib 
before  me,  inasmuch  as  the  claim  for  salvage  had 
been  previously  satisfied  to  the  amount  of  one  half  of 
the  property  saved;  this  being  a  vessel  derelict.  If  the 
petition  should  be  dismissed,  the  petitioner  would  have 
no  cause  of  complaint,  since  he  is  alone  to  be  blamed 
for  ignorance  of  the  former  proceedings.  He  should 
have  applied  in  time,  and  originated  the  steps  neces- 
sary to  procure  him  compensation. 

It  is  true  that  no  monition  issued;  but  this  was 
omitted,  because  the  respective  agents  of  the  ownws 
and  underwriters  were  before  the  court,  and  sug^sted 
that  a  monition  was  not  necessary.  The  sale  of  the 
articles  on  Edisto  Island,  instead  of  their  being  brought 
for  that  purpose  to  Charleston^  was  likewise  with  their 
cmisent.  The  court  knew  nothing  of  any  other  in- 
terest. 

The. 
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The  petidoner's  services  cannot  be  denied,  and  the     tB07. 
strong  desire  I  feci  to  enco«irag;e  similar  exertions  in-  a«m»  Rymn 
duces  me,  even  at  this  late  hour,  to  take  notice  of  this  %ip  ctto. 
petition.  It  appears  that,  if  the  storm  had  not  prevent- 
ed, this  man  would  have  brought  the  vessel  into  port, 
and  been  entitled  to  the  whole  salvage.  At  any  rate, 
his  share  would  have  been  larger,  if  he  had  come 
sooner  to  demand  it 

As  it  is,  I  cannot  take  back  any  part  of  what  has 
been  allowed  to  the  other  salvors,  because  they  are  not 
at  all  to  blame  in  the  business:  and  it  is  contrary  to  the 
rule  by  which  I  have  hitherto  been  guided  in  cases  of 
this  sort  to  take  from  the  original  owners  more  than 
one  half  of  their  property,  for  compensation,  under  a;zy 
ck^umstances. 

However,  as  I  do  not  wish  that  the  petitioner  idiould 
go  sdtogether  unrewarded,  and  as  the  remaining  half 
€i  the  proceeds  of  this  sale  are  in  the  hands  of  the 
marshal,  I  decree  that  the  petitioner  receive  therefrom 
the  sum  of  two  hundred  dollars., 


I&rris&n 
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Nov.  13th. 


Harriso7i  v.  Sterry  et  aL 


If  the  per-  T>IRD^  Sovage  and  J3irdy  merchants  of  London^  had 
pcrtyofdeh^'  been  agents  for  the  United  States  from  the  month 
""^^^^It^' of  June  1802,  about  which  time  they  had  received  re- 
yithin  the  mittances  on  account  of  the  United  States^  amounting^ 
of  our  courts,  to  127,171  doUars;  with  other  sums  that  have  been 
f)^^,]^.pri^,!  since  put  into  their  hands:  and  this  long  before  the 
ty  to  all  oUiep  existence  of  any  other  lien  produced  in  this  cause. 
The  attach-  In  November  1 799,  a  house  consisting^  of  the  same 
[hulutels  parties  was  established  at  New-York,  under  the  firm 
not  affected  Qf  Robert  Bird  and  Co.  , 

bvaCOmmiS-  ^^  %  it^  #  rr  -m^  T**- 

si'onofbank-  On  the  10th  December  1801,  Henry  Mertim  Biri^ 
En^Snd!  No  ^ud  Benjamin  Savage^  the  London  partners,  executed 
hlw  b^^  a  power  of  attomtf^  to  Robert  Bird,  the  partner,  rest- 
tween  fo-  ding  at  New-  York,  in  the  usual  form,  appointing  him 
tTvflJAdit"*  *cir  attorney  for  their  joint  and  separate  concerns,  cm: 
«"•  ""f^'  as  partners  with  Robert  Bird,  under  the  firm  of  Bird, 
An  ajfent  of  Sovoge  and  Bird,  of  London,  or  Robert  Bird  and  Co. 
sute^in  of  New^  Yovk.  In  this  deed,  none  but  the  usual  pow* 
Engiandcan-ers  are  giveu  to  Robert  Bird. 

not,  by  con-  ^ 

forming^  to  On  the  3d  December  1802,  a  deed  under  seal  was 
laws  Mer"'^  cxccuted  by  Robert  Bird  in  the  names  of  Bird,  Savage 
priorities-  ^"^  Bird,  which  he  signed  and  sealed  for  himself,  and 
tabiishcd  in  for  each  of  them,  as  their  attorney.  On  the  3 1st  Janu-^ 
u.  States  dry  1 803,  he  signed  another  paper  of  the  like  tenor  and 
^'^^'  import,  but  without  a  seal,  in  the  name  of  Bird,  Sa^ 

vage  and  Bird,  and  Robert  Bird  and  Co.  By  these  he 
assigned  to  the  complainant  Harrison,  his  executors, 
administrators  and  assigns,  upon  the  trusts  therein 
mentioned,  all  their  shares  in  certain  goods  and  mer- 
chandize on  board  the  ship  Semiramis,  bound  to  the 
East  Indies,  and  the  profits  thereof;  and  also  the  debts 
of  LegarS,  Thetis,  and  Prioleau,  and  two  other  mcr* 
cantile  houses  in  Charleston, 

It 
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It  does  not  appear  that  these  papers  were  recorded,     isor. 
or  notice  of  the  assignment  given  to  the  debtors.  Hanisoii 

Six  days  after  the  date  of  th^  assagnnient,  the  house  sterrr'  et  d 
of  JSrn/,  Savage  and  Bird^  in  London^  stopped  pay- 
ment; and  on  the  27th  March  following  the  house  of 
Robert  Bird  and  Co.  at  New-  York,  did  the  same. 

On  the  2d  AprU  1803,  the  first  attachment  against 
the  property  of  Birdj  Savage  and  Birdy  was  lodged  in 
this  city*  Divers  others  were  lodged  cm  the  15th,  16th 
and  23d.  The  bankruptcy  of  the  firm  in  London  was 
declared  in  England  12th  June  1803.  That  of  the 
house  in  JVew-  York  was  declared  on  the  5th  December 
following. 

This  bill  is  filed  by  Harrison  the  assignee,  under  the 
sealed  deed  of  December  1802,  and  the  unsealed  in- 
strument of  S\%X  January  1803.  He  prays  that  this 
court  will  aid  hipi  in  recovering  tly  assigned  proper- 
ty, and  direct  him  in  the  application  of  it. 

Answers  and  claims  have  been  filed  by  many  ere- 
ditors  of  the  bankrupts;  by  the  assignees  in  England^ 
and  those  under  the  commission  in  New^York.  These 
compose,  altogether,  six  classes  of  claimants. 

1st.  Harrison^  as  private  assignee  for  particular  cre- 
ditors of  Robert  Bird  and  Co. 

2d.  The  United  States. 

3d.  The  attaching  creditors  residing  in  the  United 
States. 

4th.  Attaching  creditors  who  reside  abroad. 

5th.  Assignees  under  the  commission  at  Arai-  York. 

€th.  Assignees  under  the  British  commission. 

In  determining  on  these  diflferent  and  clashing  in- 
terests, I  feel  much  satisfaction  in  the  assurances  of  all 
die  parties,  that  the  final  decision  will  be  made  by  the 
supreme  court  of  the  United  States.  This  considera^ 
^n  induces  me  to  proceed  in  the  cause  with  less  re- 
hictance  than  I  should  otherwise  do;  and  in  ^  dis- 
cussion 
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180y>     cu&sion  I  shall  first  speak  of  the  claim  of  the  UmUd 
HarrisoD    States  as  entitled  to  priori^  over  the  rest. 
SteR^'et  aL      FoituDately ,  I  can  be  at  no  loss  upon  this  point;  for 
the  case  of  Fisher  and  BUgAt,  in  the  supreme  courts 
has,  in  my  opuiion,  settled  it. 

They  determined  thai  the  Uhittd  States  had  a  pri* 
ority,  in  all  cases  whatsoever,  and  I  should  feel  mys^ 
bound  by  this  as  the  law,  even  if  I  entertained  a  dif- 
ferent private  opinion.  But  I  readily  concur  for  the 
pleadings  and  evidence  shew  that  Bird^  Savage  and 
Birdf  had  received  lai^  sums  of  money  as  public 
agents  of  our  government,  before  any  otfa^r  lien  oa 
their  property  existed.  This  gave  a  clear  equitable  pri- 
ority not  only  under  the  spirit,  but  also  under  the  let- 
ter of  the  act  of  congress.  It  is  objected  that  these 
bankrupts  resided  abroad;  but  this  is  not  entitled  to 
weight,  for  they  c^uld  not,  otherwise;,  have  exercised 
their  agency.  Their  persons j  indeed,  were  not  amena- 
ble to  process  from  our  courts,  but  their  property  in 
the  United  States  was  certainly  liable.  They  were  to 
all  intents  and  purposes,  receivers  of  public  money, 
and  are  fully  within  the  case  oi  Blight  and  Fisher 
above  mentioned.  Nor  do  I  think,  as  was  contended, 
that  any  other  agent  of  the  United  States  could  destroy 
their  priority  of  claim  by  proving  their  debt  under  the 
commission  of  bankruptcy  in  England^  voting  for  as- 
signees, or  laying  an  attachment  against  the  propertjr 
of  the  bankrupts. 

The  decbion  in  Blight  and  Fisher  made  every  step 
of  this  sxxt  unnecessary;  but  does  not  convert  such 
endeavours  to  support  a  right  into  arguments  for  its 
destruction. 

As  to  Harrisonh  claim  under  the  sealed  deed,  and 
unsealed  paper,  I  think  it  cannot  be  supported  to  the 
extent  contended  for.  Robert  Bird  had  not,  by  the 
usage  and  custom  of  merchants,  a  power  to  execute  a 
deed  of  this  sort,  and  to  sign  and  seal  for  his  partners,. 

without 
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•fthou.  .  more  ,«ci.l  «.4ori.,.  Be  corfd  not  Wve    ..o,. 
done  so  if  be  had  been  on  the  spot  with  the  other  part-    Hurisoa 
ners;  much  less  can  he  be  allowed  thus  to  charge  them,  sterry  et  ai. 
at  the  distance  of  three  thousand  miles.  Besides,  be- 
tween the  date  of  these  papers  and  the  failure  of  Bird 
and  Savage^  there  was  only  an  interval  of  six  days.  If, 
tiierefore,  it  should  be  determined  that  this  is  the  deed 
of  Bird  and  Savage^  it  must  be  considered  as  executed 
in  contempbtion  of  bankruptcy,  and,  of  course,  bad. 
All  that  can  pass  under  these  instruments  will  be  Ro- 
bert BmPs  share  in  the  partnership  stock  comprehen- 
ded in  them. 

The  third  class  of  claimants  are  the  attaching  credit- 
ors here.  The  attachment  act  of  thi&  state  is  founded 
on  a  broad  basis,  and  no  commission  of  bankruptcy  in 
JSnglandj  even  before  our  separation  from  that  coun- 
try, was  ever  allowed  to  interfere  with  its  operation. 
Nor  can  the  commission,  taken  out  at  Alew*  Yorky  avail 
in  the  present  case,  because  these  attachments  were 
kid  before  it  was  obtained.  Two  thirds,  therefore,  of 
the  property  mentioned  in  the  deed  and  unsealed  pa- 
par  executed  to  Harrison^  must  be  liable  to  the  attach- 
ing creditors,  according  to  priority  in  the  lodging  of 
their  attachments. 

As  to  the  British  creditors  who  have  attached,  our 
act  makes  no  distinction  between  them,  and  those  of 
the  class  I  have  just  considered;  nor  shall  I  attempt  to 
make  any. 

If  any  surplus  should  remain  after  satisfying  the 
preceding  claims,  the  assignees  under  the  JVeto-  York 
oommission  will  be  entitled  to  receive  it. 

Let  all  costs  of  suit  be  paid  out  of  the  funds  of  the 
bankrupts  remaining  in  the  hands  of  the  district  attor- 
ney ,  after  satis&ction  of  the  claim  of  the  United  States. 
And  let  the  registrar,  acting  as  master,  lay  before  the 
court  a  statement  of  the  several  demands  as  they  will 
be  affected  by  this  decree. 

John 
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John  Jarvis  v.  Captain  and  Mate  of  the  dnp 
1808.  Claiborne. 

January    11. 

Moderate  X  T  PON  a  careful  consideration  of  the  evidence  in 
^  board       ^J  this  case,  there  appear  to  have  been  ^eat  faults 

SIS.Kut  on  both  sides. 

deadly  wea-  At  the  time  the  f^ay  happened,  the  whole  ship's  com- 
as a  cmiass,  pany  seems  to  have  been  more  or  less  intoxicated^ 
bemused "  ^  nothing  else  could  have  occasioned  the  captain  and 
wben  a  mu-  mate  to  make  a  ring  on  board,  and  permit  two  men  to 
or  is  threat-  fight  a  battle  on  deck*  Such  a  circumstance  is  suffi- 
A  captain  cient  to  account  for  the  insubordination  of  the  crew, 
^^^^dtwr.  ^^^  ought  rather. to  have  been  put  in  irons  until  they 
deriy  beha-  recovered  their  sober  soises.  At  any  rate  nothing 
ship  is  the  could  justify  captaiu  Sherwood  in  drawing  a  cutlass; 
bieVof S^*  much  less  in  using  it  to  inflict  a  severe  wound  upon 
flioiing  unu-  the  actor,  especially  as  he  was  then  in  irons*  The  law 
Dient  for  justifies  moderate  correction,  and  more  than  that  had 
S^gjn'^wm^^  ^^^  inflicted  by  the  mate,  with  his  fist: 

measure,  out  from  his  apparent  streneth,  the  blows  must  have  been 

ofthatidis.  n    5  i_  r  j      ji 

order.  scvcrc*  ISut  the  use  of  a  weapon  so  deadly  as  a  cut- 
lass can  be  justified  only  by  reasonable  apprehension, 
or  the  actual  existence  of  mutiny.  Notliing  of  the  sort 
appears  here;  the  actor  is  charged  only  with  disobedi- 
ence of  the  captain's  order  to  go  forward;  and  the  tu- 
multuous scene  that  had  so  lately  occurred  on  board, 
under  the  sanction  of  the  captain  himself,  might,  in  a 
degree,  excuse  the  sailor's  inattention,  and  noncom- 
pliance. 

An  attempt  was  made  to  prove  that  the  wound  was 
received  by  an  effort  to  seize  the  cutlass;  but  the 
whole  account  of  the  transaction  renders  this  highly 
improbable;  and  the  confinement  in  irons  of  the  actor 

makes 
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Y. 

Sherwood  h 
Hftmnond. 


makes  it  almost  impossible.  It  appears,  indeed,  both  1808 
from  the  evidence  and  a  view  of  the  wounded  hand,  J«;^ 
that  the  actor  will  lose  three  of  his  fingers. 

Upon  the  whole,  I  consider  the  captain  as  highly 
blamabte  in  every  stage  of  the  business,  and  I  decree 
accordingly  that  he  pay  this  sailor  one  hundred  and 
fifty  dollars,  with  all  the  expenses  of  the  suit. 

As  to  the  mate,  I  shall  not  adjudge  damages  against 
him,  as  he  punished  only  with  his  fist. 

Moderate  correction  is  often  necessary  towards  sea-* 
men;  the  fist  is  generally  used  fo»the  purpose  of  in- 
flicting it;  and  bad  consequences  seldom  follow.  I  have 
however,  known  one  instance  in  which  a  blow  ivith 
the  fist  occasioned  death. 


Shan 


2  I 
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1808.       Sloan  fe?  McMillan  v.  Ship  A.  E.  /•,  Haleyy  master. 

January  18. 

Mypothtca-  TTHIS  ship,  belonging  to  Thomas  Wright^  Jqmeg 
brin  a"for!^  ^^ta^Ay,  and  the  captain,  sailed  from  heace  to  X^ 
ei|^  port,  verpoolf  with  a  cargo  belonging  to  «SZ0a»  £sP  AtMUUm 
cireumstan.  (the  actors  in  this  cause  J  the  freight  of  which  amouii* 

J^tel'J^oi.  ted  to  1878/.  sterling. 

ty,  where  The  cargo  havii|g  been  delivered,  it  was  found  ne- 
be  had  but  ccssary  to  repair  the  ship*  The  actors  advanced  the 
^hc'sbipf'"^  money  for  this  purpose,  and  a  ftirther  sum  to  the  cap- 
tain, for  all  which  the  latter  drew  a  bill  of  1362/.  ster- 
ling. He  was,  himself,  half  owner  of  the  vessel;  and 
the  bill  was  drawn  on  Wright y  another  part  oumer^ 
and  on  Nathaniel  Bixby,  who  appears  to  have  had  sm 
interest  in  the  cargo.  James  Bixby^  the  other  part 
owner,  is  not  noticed  in  the  bill,  which  was  protested 
on  the  9th  of  December  last.  On  tlie  23d  of  that 
month,  Haley  signed  a  paper,  in  Charleston^  purport- 
ing to  be  an  hypothecation  of  the  ship  for  938/.  15^.  and 
states  therein  that  the  hypothecation  had  been  dbpen- 
sed  with  in  Liverpool^  from  a  persuasion  that  the  mo*> 
ney  advanced,  would  be  repaid  on  the  ship's  arrival 
here. 

The  claimants,  in  their  plea  and  answer,  state  that 
Haley  did  not  apply  to  the  libellants  to  advance  money 
for  these  repairs,  till  after  the  ship  had  discharged  her 
outward  bound  cargo,  and  they,  as  consignees,  had 
received  the  freight. 

The  judge  said  that  the  principles  of  the  law  of  hy- 

^    pothecation  were  fully  laid  down  in  Hopkinson^s  Rep. 

163  to  199,  inclusive.  That  he  had  been  guided  by 

those    principles  in  several  former  decisions,    and 

should  continue  to  be  so,  till  a  decision  of  the  supreme 

CQiKl 
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court  of  the  United  States  should  furnish  a  different L®^?! 

precedent.  ^  1!,^S^ 

In  this  case  the  paper  pretending  to  be  a  deed  of  g^  ]^  j,  j 
hypothecation  had  not  been  entered  into  until  the  ves- 
sel had  got  back  to  this  port,  and  the  bill  drawn  on  the 
owners  had  been  protested.  No  distress  on  the  part  of 
the  captain  had  been  proved;  money  was  advanced  as 
he  wanted  it,  evidently  on  personal  credit,  and  not  on 
that  of  the  ship. 

The  libel  was  dismissed  with  costsi 


United 


259  Cases  adjte^d  %n  the 


'  1808.  United  States  v.  Schooner  Kitty. 

February  1. 

Fa^eiture  'T'HIS  suit  is  instituted  by  captain  MNeil  of  the 
umfertheact  ±  rgyenue  cuttcr  Gallatin,  against  the  schooner 
prohibitinjf  Jj^tti/y  for  a  breach  of  the  first  and  seventh  sections  of 
Iton  'X!"  the  act  of  congress  passed  2d  March  last,  entitled  "  An 
STTanX  ^^^  ^^  prohibit  the  importation  of  slaves  into  any  port 
1808,  may  be  Qp  place  within  the  jurisdiction  of  the  United  States 

remitted  by         r^  -« 

Uiis  court  in  after  the  1st  oijattuary  1808, 

S^mc  hliS!"  It  appeared  in  evidence,  that  the  Kitty  sailed  from 
*^^  Charleston  on  the  19th  November  1806,  bound  to  the 

coast  of  Africa.  She  arrived  there  on  the  1st  January 
following,  at  which  time  her  crew  consisted  of  the  cap- 
tain,  two  mates,  one  steward,  and  seven  seamen.  The  se- 
cond  mate  and  one  seaman  died  in  February;  another  sea- 
man (lied  in  August  following.  The  steward  ran  away, 
and  the  first  mate  was  discharged  as  an  incorrigible 
drunkard:  so  that,  in  the  month  o{  August,  the  captain 
only  and  five  of  the  crew  remained.  At  this  time  they 
had  purchased  no  more  than  thirty- two  slaves;  and 
such  was  the  scarcity  of  provisions  on  the  coast,  that, 
till  the  beginning  of  JVovember,  they  were  threatened 
with  famine.  In  July,  the  captain  was  taken  ill,  and 
continued  so  till  the  vessel  sailed.  In  August,  the  ship's 
papers  were  seized  by  the  governor,  and  detained  for 
a  fortnight.  In  September  a  report  of  war  with  Great 
Britain  obliged  the  vessel  to  run  up  the  river  to  avoid 
being  captured.  In  October,  only  two  of  the  crew  were 
fit  for  duty,  and  the  vessel  was  so  leaky  as  to  be  three 
weeks  under  repair;  provisions  for  their  return  could 
not  be  procured  till  November;  on  the  16th  of  that 
month  she  sailed,  and  on  the  16th  January  1808,  was 
seized  in  Stono  Inlet,  near  Charleston,  by  the  captain 
of  the  revenue  cutteo 

Thch 
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The  libel  prays  condemnation  of  the  vessel,  as     1808> 
coming  within  the  act  of  congress.  The  -owners  con-  United  statn 
tend  that  this  case,  though  within  the  letter,  is  not  Seh*r.  kitty. 
within  the  spirit  of  the  act. 

I  have  considered  the  evidence  and  circumstances 
of  this  cause  with  attention.  It  is  not  denied  that  the 
voyage  was  a  legal  one  in  its  inception,  and  continued 
so  for  nearly  fourteen  months  afterwards.  The  act  by 
which  the  trade  was  made  illegal  was  not  passed  till  a 
long  time  after  this  vessel  sailed;  and  there  is  no  proof 
that  knowledge  of  it  ever  reached  the  captain,  till  his 
return.  But  if  the  act  had  been  known  to  him,  una- 
voidable accident  and  invincible  necessity  prevented 
his  sailing  sooner.  As  it  was,  he  might  have  got  here 
in  six  weeks,  which  the  prosecutor  himself  allowed  to 
be  no  uncommon  passage;  but  head  winds  and  a  win- 
ter's passage  detained  him  a  fortnight  longer. 

If  ever  there  was  a  case  of  hardship,  occasioned  by 
no  fault  of  the  party,  this  is  one;  and  it  is  justly  and 
humanely  observed  by  sir  fFiUiam  Scott  (JRobinsony 
221)  that  ^^  Laws  which  would  not  admit  an  equitable 
^^  construction,  applicable  to  the  inevitable  misfortunes 
^*  or  necessities  of  men;  or  the  exercise  of  a  fair  dis- 
^^  cretion  under  difficulties;  could  not  be  framed  for 
"  human  societies." 

By  this  principle  I  shall  be  guided  in  the  present 
case,  mOre  especially  as  the  act  of  congress  upon 
which  the  suit  is  grounded  expressly  gives  the  court 
a  discretionary  power  in  extreme  casesy  of  which  this 
is  surely  one. 

I,  therefore,  dismiss  the  suit;  but  order  that  all  the 
costs  be  paid  by  the  claimant;  for  captain  M^JVeilj  in 
this  seizure  and  prosecution,  did  no  more  than  obey 
a  positive  law,  the  directions  of  which  he  would  have 
been  criminal  in  neglecting. 

Carey 


iS4  Catei  adjudged  jn  the 


1808. 
March  25. 


Carey  et  aL  v.  Schooner  Kitty  and  Oxvners* 


The  owners 
of  &  ▼essei 


*^^0  case  including  this  question  has  been  brought 
before  me  hitherto,  I  have  fully  considered  the 
are  liable  for  arsTuments  that  have  been  adduced,  and  have  looked 

wages  if  the  ,    ^      ,  -  of  it  i  • 

vessel  prove  into  the  precedents  of  this  court,  as  well  as  those  in 
™^Xm.  Clarke's  Praxis,  a  book  of  high  authority-  I  find  that 
before,  and  since  the  American  revolution,  suits  like 
the  present  have  always  beenr  sustained.  The  argu- 
ments adduced  to  the  contrary  do  not  appear  to  me 
sufficient  to  overset  the  old  practice  of  the  court.  I 
decree,  therefore,  that  the  process  prayed  for  against 
the  crwners  of  the  Kitty  be  granted,  if  the  veisel 
should  not  prove  to  be  sufficient  for  payment  of  sea- 
men's wages; 

Carey 


r 
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Carey  et  al.  v.  Schooner  Kitty  and  Owner$,  1 808, 

April. 


way 


TWO  questions  have  been  argued  on  behalf  of  the  if  *  scamaa 
libellants  in  this  cause.  the  siip^a. 

1st.  Whether  wages  shall  be  paid  for  Martin  Dear^  i^lJmiff 
(who  died,  during  the  voyage,  on  the  coast  of  Africa)  ♦«<!,  his  re- 
beyond  the  time  of  his  death.  tivca  shaQ 

2d.  Whether  any  and  what  deduction  ought  to  be^^^^,^^^ 
made  from  the  wages  of  the  rest  of  the  crew,  by  way^'^eo^^w* 
of  contributiofl  for  the  loss  of  a  neg^o  slave  belonging  not  beyond 
to  the  owners,  who  ran  away  from  the  vessel  at  Sierra  entwed*ott 
Leone^  and  remained  there.  *>o*fd  •»  * 

The  first  point  has  never  been  contended  for  before  escaping    * 
me  till  now;  the  uniform  practice  having  been  to  allow  J^^g^i'JJ^ 
wages  to  the  time  of  the  seaman's  death,  and  no  longer,  occasion  a 
This  has  been  acquiesced  in  till  some  late  decisions  in  from  the  wa- 
the  district  court  of  Pennsyhania^  determined  by  the  Sst,  by  ^ 
judge  of  that  district,  and  confirmed  by  judg^  j^Pflr^/2.  of  contribu- 
ington  in  the  circuit  court.  (See  Peters^ s  Reports  1. 
155.)   Without  questioning  these  authorities  at  pre- 
sent, it  may  be  sufficient  to  observe  that  the  courts  of 
one  state  i^my  be  allowed  to  differ  from  those  of  ano-  % 
ther.  In  this  state,  the  records  of  the  court  of  adn^iralty 
shew  that  wages  of  seamen  have  never  been  allowed 
beyond  the  time  of  their  death.  The  marine  ordinan- 
ces, quoted  on  this  occasion,  vary.  The  laws  of  Ole^ 
rony  ff^isbuy^  and  the  ffanse  Towns^  allow  wages  to  the 
end  of  the  voyage:  those  of  France^  collected  by  Fa- 
liny  only  to  the  time  of  death.  Reasons  that  existed 
when  those  laws  were  framed,  may  riot  be  applicable 
in  the  present  state  of  commerce.  Voyages  were  then 
much  shorter,  seldom  extending  beyoncj  the  Mediter- 
raneany  the  Baltic^  the  Adriatic,  and  the  coasts  of 
the  Atlantic.  Seamen  engaged  themselves  for  two  or 

three 
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1808*  three  months,  out  and  home,  and,  in  case  of  death  bc- 
ctrejr  et  ai.  fore  thef  returned,  the  utmost  sum  claimable  by  Aeir 
SohV.  kittj.  representatives,  was  trifling  in  comparison  of  what 
may  be  due  in  these  days,  when  voyages  are  not  un- 
frequently  extended  to  one,  or  two  years.  Will  i^ 
then,  be  expected  that  the  wages  of  a  seaman  who  dies 
at  the  end  of  the  first  month  shall  be  recoverable  for 
the  period  of  a  whole  year?  I  think  not. 

It  may  also  be  observed  that  contracts  with  seamen 
are  merely  personal,  no  mention  being  made  in  diem 
.  of  executors,  administrators,  or  assigns.  Even  in  JEn^ 
glandy  the  right  of  these  last  to  any  wages  does  not 
seem  to  be  settled;  Abbot  states  it  as  doubtful.  It  is 
much  to  be  desired  that  some  general  rule  be  esta- 
blished by  congress,  or  by  the  decision  of  the  supreme 
court  of  the  United  States:  till  then,  I  see  no  good  rea- 
son to  depart  firom  the  former  practice  in  this  court, 
both  before  and  since  the  revolution.  I  decree,  there- 
fore, that  the  wages  of  Martin  Dear  be  allowed  up  to 
the  time  of  his  death,  which,  from  the  evidence  pro- 
duced, happened  nearly  three  months  before  the  ves* 
sel  sailed  on  her  return  voyage. 

As  to  the  second  point,  the  doctrine  of  contributi6a 
is  tolerably  well  settled,  that  where  damafl^happens  to 
vessel  or  cargo,  mariners  must  bear  their  share  of  the 
loss.  For,  freight  is  the  mother  of  wages,  and  if  embez- 
zlement cause  a  deduction  from  the  freight,  it  is  rea- 
sonable that  they  who  are  to  be  paid  from  it,  should 
lose  in  proportion. 

In  the  present  case,  a  slave  of  the  owner,  who  is  en- 
tered in  the  ship^s  articles  as  one  of  the  seamen,  in  the 
station  of  cook,  deserts  from  the  vessel  in  a  foreiga 
port,  and  obtains  his  freedom  by  the  laws  of  that  coun- 
try. For  this  loss  the  owner  claims  a  contribution  froia 
the  wages  of  the  crew.  But  I  do  not  see  how  the  gene- 
ral principle  of  contribution  can  apply  to  this  case. 
This  man  was  no  part  of  the  vessel  or  cargo;  he  was 

shipped 
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shipped  as  a  seaman,  and  can  never  be  so  considered  180B. 
as  to  authorize  the  present  demand.  But  it  was  said  cmy  «t  ax, 
that  disobedience  of  oiders  occasioned  the  loss;  that  Sch'rkiu^. 
such  neglect  of  duQr  amoonted  to  a  breach  of  the  con- 
tract in  the  articles,  and  that,  on  that  score,  a  deduc- 
tion should  be  made.  There  was,  however,  no  evi- 
dence  of  any  orders  being  given  to  the  crew.  The 
mate,  indeed,  had  directions  not  to  permit  any  of  the 
crew  to  go  ashore  at  night;  but  there  is  no  proof  that 
he  gave  orders  to  that  e&ct,  and,  as  he  did  not  return 
with  the  shqp,  he  cannot  be  examined  to  this  point. 
The  discipUne  on  board  of  this  vessel  appears  to  have 
been  very  relaxed;  there  seems  to  have  been  no  watch 
^^MMnted  for  the  night  when  this  negro  made  his  es- 
cape; if  there  was,  no  persons  are  named  as  having 
been  upon  that  watch,  and  it  is  possible  that  the  negpro 
himself  may  have  been  upon  that  duty.  K  so,  how  can 
hkone  attach  to  the  others? 

Upon  the  whole,  I  see  no  cause  to  make  any  cfe- 
doctioD  from  the  w^ges  of  the  crew  on  this  account; 
and  I  decree  accordingly. 


2K  Peter 


2H  Oases  adfudged  in  the 


Peter  Martins  v.  Edward  Ballard. 

wTja?r"  'T'HE  application  now  before  the  court  is  made  oh 
for  torts  and  -*-  the  part  of  Captain  Ballard^  who  desires  that  he 
do^not'come  may  be  admitted  to  take  the  oath,  mentioned  in  the  act 
pr^iiions  of ^^  congress,  for  the  relief  of  persons  imprboned  for 

the  act  of      debt. 

that  of  this  It  has  been  objected  that  this  act  relates  solely  to 
i?efof ImjJT-  P^^^^^^  confined  for  debt  on  exectttion:  and  thatiSn/- 
vent  debtors. /crt/ does  not  come  within  that  description.  The  law 
of  this  state  for  the  relief  of  insolvent  debtors  excepts 
such  persons  as  are  in  confinement  for  torts  and  trespas- 
ses; and  it  has  been  contended  that  the  exception  ought 
to  prevail  in  this  instance. 

That  such  is  the  proper  construction  of  the  st^c 
law  is  admitted  by  the  opposite  counsel;  but  they  as- 
sert that  it  cannot  apply  here.  That  the  act  of  congress 
alone  must  guide  the  present  decision,  and  that,  in  it, 
all  civil  actions  are  comprehended.  That  it  must  be 
construed  favourably,  being  infavorem  libertatis.  That 
confinement  of  debtors  is  contrary  to  evfiy  principle 
of  humanity.  That  the  claim  against  Ballard^  for 
which  he  stands  imprisoned,  is  by  operation  of  law  be- 
come, and  must  be  considered  as,  a  debt,  within  the 
meaning  aijd  intention  of  the  law  of  congress. 

As  this  is  a  case  of  first  impression,  I  have  consider- 
ed it  with  much  attention.  In  order  to  determine  it, 
we  must  look  to  the  origin  of  the  suit,  and  see  in  what 
predicament  Ballard  now  stands. 

The  suit  was  instituted,  originally,  for  damages, 
under  the.treaty  with  X\\t  United  Netherlands.  BaUard 
was  taken  into  custody  on  a  warrant  out  of  this  court, 
and  gave  bond  with  sufficient  security  to  abide  the 
court's  decision.  Previously 


District  Court  of  South  Carolina.  fi59 

Previously  to  a  final  decision,  his  surety,  or  bflil,  pcterMartina 
applied  here  for  leave  to  surrender  back  the  defendant  £.  B^k^d. 
to  the  custody  of  the  marshal;  and  this  was  done  ac- 
cordingly«  Ballard  tnom  applies  for  relief  under  this 
act  of  ccmgress. 

It  cannot  be  doubted  that  the  act  was  intended  sc^ 
ly  for  the  relief  of  persons  imprisoned  for  debt.  It 
speaks  of  such  as  may  be  in  confinement  '*  on  execu- 
^^  tions  issuing  from  any  court  of  the  United  States  ior 
*'  satisfaction  of  judgments  in  any  civil  actions."  If 
this  suit  had  beqi  for  debt,  or  on  contract,  I  should 
have  had  no  doubt  upon  the  point;  but,  by  reference 
to  the  treaty  with  the  United  Netherlands^  we  find  that 
this  suit  originated  in  a  violation  of  that  treaty  ex-  . 
pressly  guarded  against  thereby.  (See  ISth  article  of 
that  treaty.) 

We  must,  therefore,  consider  how  £eu:  cases  like  the 
present  could  have  been  contemplated  by  congress, 
when  they  passed  this  act.  Could  they  mean  to  dis- 
diarge  such  ofienders  as  Ballard;  against  whom  the 
ti'eaty  expressly  declares  that  their  persons^  as  well  as 
their  goods^  shall  be  answerable  for  any  violation  of  its 
provisions?  I  am  of  opinion  that  the  clause  of  the  act 
relates  not  to  him.  To  discharge  him  under  the  pre- 
sent application  would,  I  think,  shew  a  misconstruc- 
tion of  the  law,  and  amount,  on  my  part,  to  an  infringe- 
ment of  the  treaty. 

Let  the  application  be  dismissed. 


Minn 


f 
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jPtinn  et  at  v.  Leander  and  fifty  four  Slavei. 

A  vMsei      T^HE  brig  Norfolk,  on  the  19lji  of  March  last,  250 
on^boaHi  but       TDiks  from  thb  poTt,  to  wbich  she  was  bouml,  feU 
no  white      Jq  with  the  Leander;  and  on  the  afternoon  of  the  thiid 
considered  day  arrived  wit^  hcr  in  Charleston. 
•i^depeUct,       rpjj^  Leander  had  56  slaves  on  board,  but  no  white 
third  given  person.  In  the  evening  of  the  19th. two  of  the  slaves 
The  cap. '   died.  The  wind  was  east,  and  the  ship  was  otanding 
m?r'8*»hare  eastward.  From  her  manner  of  steering,  and  from  a 
*^*"d  f ^^    piece  of  a  torn  sail  which  looked  like  a  white  flag,  she 
felted*  for    appeared  to  be  in  distress.  On  approaching  the  vessel, 
con^ceau"^    the  negToes  invited  them  to  come  on  board,  and  an 
otSie^M^^  interpreter  was  afterwards  found  who  explaiiie4  their 
groes.  sueh  wish  morc   clearly.  Captain  MarsQn  then  agreed  to 
toXi  own!'  send  on  board  five  hands,  with  nearly  one  half  of  \otk 
dtfeiict^^     provbions.  The  negroes  told  these  men  that  all  tbe 
white  people  had  died;  but,  after  their  arrival  in  port, 
part  of  a  journal  was  found  by  which  it  appeared  that 
the  crew  had  been  driven,  or  thrown,  overboard;  two 
had  been  killed.  The  negroes  said  that  eight  or  ten 
vessels  had  fallen  in    with   them,  witliout  assisting 
them.  That  they  had  been  boarded  by  one,  who  took 
away  six  or  seven  slaves,  under  a  promise  of  supply-* 
ing  the  rest  with  provisions;  which,  however,  was  not 
done.  It  appeared  that  the  Leander  was  tight,  and  her 
riggii^g  g<>od,  but  she  had  no  sails.  It  was  evident 
from  the  last  entry  in  the  logbook  that  no  reckoning 
had  been  kept  for  a  month;  from  whence  it  was  rea- 
sonably inferred  that  the  negroes  had  been  for  that 
time  in  possession. 
^        Such  is  the  evidence  given  by  the  claimants;  and 
the  nature  of  the  case  admits  no  better.  It  seeois  ere- 

dible» 
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diUei  and  I  muat  fM:t  upon  it,  ki  fiiting  thecompenM-  fuw  ^t^ 
tkm  due  to  the  orew  of  tbe  N&rfoUc.  uJiUer. 

There  keing  ao  whiter  persoaa  od  board,  and  the 
slaved  h&mg  regard^  as  cargo^  I  must  conaider  the 
JLeander  as  derelict:  but  she  does  ibot  seem  to  have 
been  in  any  immediate  danger.  She  was  in  tight  con- 
dition, had  on  deck  provisions  for  eight  or  ten  days,  and 
more  in  her  hold. 

They  had  fallen  in  with  many  vessels,  the  Norfolk 
actually  took  chai^  of  them,  and  would  have  been 
assisted,  if  necessary,  by  a  schooner  called  the  Success 
bound  to  Bo^Um:  the  services  of  the  latter  were  de- 
clined, because  they  were  not  wanted.  Indeed,  from 
die  prevalence  of  easterly  winds  at  thiis  season,  it  is 
highly  probable  that  the  Leander  would  have  drifted 
on  shore.  This  happened  in  the  case  of  the  PriscUla^ 
and  in  that  of  the  ^S^^  Peter;  both  within  the  know- 
ledge of  this  courts  The  Leander  actually  arrived  in 
port  on  the  third  day  after  she  fell  in  with  the  JStorJblk. 
No  tempestaoos  weather  seems  to  have  threatened  thfe 
vessel  or  the  slaves,  within  that  space  of  time. 

Nevertheless,  considerable  service  was  rendered; 
and  it  has  been  proved  that  the  ship  and  cargo  are 
worth  nearly  sixteen  thousand  dollars. 

I  shaH  under  all  the  circumstances  adjudge  one  third 
of  the  net  proceeds  of  this  property  by  way  of  com- 
pensation. In  other  cases  of  derelict,  attended  with 
greater  danger  and  exertion,  I  have  sometimes  given 
one  half.  But  this  is  no  general  ride;  every  case  must 
be  judged  of  according  to  circumstances. 

It  appeared,  in  a  subsequent  proceeding,  that  the 
oi^)tain  and  owners  of  the  Norfolk  had  concealed  two 
slaves,  part  of  this  cargo;  from  which  it  was  contended 
that  they  had  forfeited  their  share  of  salvage;  and  that 
the  fcnrfeiture  enured  to  the  owners  of  the  Leander^ 

not 
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runn  et  «L  iiot  td  tht  otiber  salvors.  The  judge  said  that  the  case 
Lhlder.    of  the  Bloireau^  (see  Cranch^s  Reports)  was  conclu- 
sive upon  both  points,  and  decreed  accordingly  a  for- 
feiture of  that  part  of  the  salvage,  to  the  owners  of  the 
Leander. 


John  Frederick  et  al.  v.  Brig  Fanny ,  Captain  Ormon£ 

If  any  part    v  |  ^HE  question  in  this  case  is,  whether  all  the  sea* 

be  iJ^^xni^^  JL    men  shall  be.  liable,  proportionally,  to  make 

menrfiair'  6^^  ^  ^^"^  ^^  Certain  articles  making  part  of  the 
contribute  to  cargo,  and  missing. 

irood,  unless     It  was  proved  that  fTilliam  Harriott^  one  of  the 

i^^pf^^e/^"  seamen,  had  been  detected  with  part  of  the  stolen 

upon  a  parti-  goods,  and  that  he  alone  was  liable,  no  proof  appearing 

or  persons.  '  against  the  others.  It  was  admitted  that  all  would  have 

been  chargeable,  if  none,  in  particular,  could  have 

beea  criminated. 

One  hundred  pieces  of  nankeen  were  missing,  oi 

which  only  three  were  found  upon  Harriott.  The  rest 

of  the  crew  must  necessarily  have  been  privy  to,  or 

concerned  in  the  loss  of  the  remainder. 

I  decree,  therefore,  that  they  all  contribute,  pro  ratd^ 

to  make  up  this  loss. 


Consul 
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IN  THE  CIRCUIT  COURT. 


T 


Consul  of  Spain  v.  Consul  of  Great  Britain. 

HE  bill  states  that  the  Spanish  felucca  La  Nostra  BeQigerenu 
Signora^  the  property  of  the  subjects  of  his  most  JjJJJ®,"^^^^ 
catholic  majesty,  was  discovered,  chased,,  attacked,  J^^^x  Jp*- 
£red  upon  and  brought  in  here  by  his  Britannic  ma*  their  prizes 
jesty 's  ship  of  war  Meleager^  on  the  open  seas,  and  JUjn.'^The 
was  sent  into  this  port  on  the  tenth  day  of  May  instant  "*"^^  ^' 
as  a  prize  to  his  Britannic  majesty's  said  ship  of  war  may  prant 
MeleagcTj  and  advertised  for  sale  in  the  Gazette  of  b^rougu"^ 
this  city.    That  Don  Diego  Morphy^  consul  of  hisj|°|^^^^»^ 
most  catholic  majesty,  conceives  that  the  sale  of  the  powers  at 
said  prize,  in  any  of  the  ports  of  the  United  States^  is  put  upon  an 
contrary  to  the  present  state  of  amity  subsisting  be-f*^^^^^" 
tween  his  most  catholic  majesty  and  the  United  States^ 
is  unauthorized  by  the  government  of  the    United 

m 

Statesj  would  be  a  breach  of  and  violation  from  their 
neutrality,  and  in  contravention  of  the  laws  of  nations, 
and  therefore  prays  an  injunction  to  stop  the  sale. 

On  the  part  of  the  defendant,  it  was  objected,  that 
the  intended  sale  is  neither  contrary  to  any  existing 
treaty,  or  regulation  of  the  executive  of  the  United 
States,  or  law  of  congress,  or  of  nations:  and  that  the 
sale  of  prizes  made  by  the  British  from  their  enemies, 
the  Spaniards,  may  lawfully  take  place  in  the  United 
States,  till  our  government  does  (as  it  may)  by  treaty 
or  otherwise,  prevent  the  same. 

The  judiciary  power  cannot  interpose  its  authority 

to 
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cm^<tf  ta  €DJoiQ  a  sale,  uotU  tlie  executive  shall  positively  ia- 
V.  terdict  the  same. 
GreatBritaiA.  On  the  part  of  the  complainant,  it  was  answered, 
that  where  no  rtghi  to  sell  is  granted  by  treaty,  nor 
express  permissim  to  sell  is  shewn,  that  the  court  of 
equity  is  the  proper  court  to  restrain  the  party.  That 
a  right  to  sell  cannot  be  supposed  to  pass  by  implica* 
tion,  as  it  goes  to  a  cession  of  sovereignty.  That  to 
permit  a  sale  would  be  a  breach  of  neutrality;  inas- 
much as  both  the  belligerent  powers  ought  to  be  |4»* 
ced  on  an  equal  footing  in  all  respects. 

The  chief  justice  delivered  the  opinion  of  the  courf 
to  the  following  purport. 

"  The  right  to  sell  cannot  be  claimed  by  treaty.  If 
^'  it  exists  at  all,  it  rests  on  permission.  Without  doubt, 
^'  a  neutral  nation  may  permit  a  belligerent  to  sell, 
"  without  violating  its  neutrality:  treaties  apart,  it  is 
"wholly  discretional.   The  sovereignty  of  a  neutral 

power  authorizes  the  exercise  of  such  discretion. 

Between  aiding  commerce  and  permitting  the  sale 
"  of  prizes,  there  is  a  great  difference.  Silence,  in  the. 
"  ordinary  cases  of  commerce,  may  be  considered  as 
"  a  consent  to  it;  but  the  sale  of  prizes  must  be  by 
"  positive  permission.  If  permitted  to  sell,  without  a 
"  previous  decision  by  the  court  of  the  capturing 
"  power  as  to  the  legality  of  the  prize,  Ihere  is  danger 
"  of  fraud,  and  even  of  piracy.  I  do  not  say  that  a 
"  condemnation  is  necessary,  but  sdl  nations  are  inter- 
"  ested  that  it  should  take  place  before  a  sale  is  made. 
"  The  sale  of  prizes  ensnares,  and  insensibly  leads  to 
"  a  departure  from  strict  neutrality;  for  this  reason,  a 
"  neutral  nation  should  first  give  its  consent,  by  treai^, 
"  or  otherwise.  Here  there  is  no  treaty  t^t  authorizes 
"  the  sal^»  nor  is  any  permission  of  the  government 
"  shewn.  An  attempt^  tfierefore,  to  sell  is  inconsistent 
"  with  the  sovereignty  of  the  United  States.  What  we 

"are 
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are  at  liberty  to  grant  as  a  favour  must  be  granted   consul  of 
equally;  but,  by  treaty  with  Great  Britain  we  cannot       \ 
grant  this  favour  to  the  Spaniards;  therefore,  weGmtBntahi. 
Qu^t  not  to  grant  it  to  the  British. 
*•  As  the  court  does  not  undertake  tp  decide  what 
the  executive  ought  to  do,  I  wish  to  frame  the  de- 
cree so  as  to  permit  an  application  to  that  branch  of 
the  government.  Let  there  be  an  injunction  to  stop 
**  the  sale,  till  further  order  of  this  court,  unless  per- 
^*  mission  be  sooner  obtained  y5-om  the  president  of  the 
"  United  States.'' 


tt 
«{ 
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United  States  v.  Mish^  alias  Robins*^ 

« 

Prisoner  de-  T^HE  prisoiier  is  broiight  before  mc  by  writ  of 

upITaffiSa. '         habcus  corpus,  from  which,  and  from  two  affi^ 

v>t9,  as  guu^  iJavits  filed  with  the  clerk  of  this  court,  it  appears 

on  board  a    that  the  prisoner  is  charged  with  having  Qommitte4 

of  wS  on  ^  murder  on  board  of  a  ship  of  war  belonging  to  hu^ 

wL^i^ord  ^^^a^^^c  majesty,  on  the  high  seas.  Requisition  ha9 

ingf  to  27th   been  made  by  the  British  minister  that  he  be  deli- 

S^wUh  vered  up  by  virtue  of  the  27th  article  of  the  treaty 

Sr*  ®""    of  amitj'  between  the  United  States  and  Great  Britain; 

and  as  there  is  sufficient  evidence  of  crimiMlity  to 

justify  his  apprehension  arkl  commitment  for  trial,  and 

justice  may  be  more  fully  done  if  the  priscmer  be 

tried  where  the  witnesses  reside,  or  their  evidence 

may  be  better  procured,  I  do  (in  consideration  df  the 

circumstances,  and  at  the  particular  request  of  the 

president  of  the  United  States  [Mr.  John  Adams'])  or- 

der  that  the  prisoner  Thomas  JSIashy  alias  Jonathan 

Robins^  be  delivered  over  by  the  marshal  of  this  court 

to  Benjamin  Moodie^  consul  of  his  Britannic  majesiyf* 

agreeably  to  the  27th  section  of  the  treaty  aforesaid. 

*  Speech  of  the  honourable  John  Mar^hally  delivered  in  the  house 
of  representatives  of  the  United  States^  on  the  resolutions  of 
the  honourable  Edward  Livingatony  relative  to  nomaa  Mi%p^ 
alias  Jonathan  Robins, 

Mr.  Marshall  said,  believing,  as  he  did  most  seriouslf, 
that  in  a  government  constituted  like  that  of  the  United  Stately 
much  of  the  public  happiness  depended,  not  only  on  its  being 
rightly  administered,  but  on  the  measures  of  administration 
being  rightly  understood:  on  rescuing  public  opinion  from  those 
numerous  prejudices  with  which  so  many  causes  might  combine 
to  surround  it:  he  could  not  but  have  been  highly  gratified  with 
the  very  eloquent,  and  what  was  stitl  more  valuable,  the  very 
c  able,  and  very  correct  argument,  which  had  been  delivered  by 

the 
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the  geatfemaii  from  Ddawire  {Mr,  Bayard)  ag;tm»t  tbe  reaolu*-  Utiited  Suteb 
tifms  now  under  consideration.  He  had  not  expected  that  the  ^^y^'^-^ 
effect  of  this  argument  would  have  been  uniyersal,  but  he  had  RoUn^ 
cherished  tiie  hope,  «nd  in  this  he  had  not  been  disappointed, 
that  it  would  be  very  extensive.  He  did  not  flatter  himself  with 
being  able  to  shed  much  new  light  on  \Jtsb  subject;  but,  as  the 
argument  in  opposition  to  the  resolutions  had  been  assailed, 
widi  considerable  ability,  by  gentlemen  of  great  talents,  he  trust- 
ed the  house  would  not  think  the  time  misapplied,  which  would 
be  devoted  to  the  reestablishment  of  the  principles  contained  in 
that  argument,  and  to  the  refutation  of  those  advanced  in  oppo* 
•ition  to  it.  In  endeavouiing  to  do  this,  he  should  notice  the  qI>- 
aeryations  in  support  of  the  resolutions,  not  in  the  precise  order 
in  which  they  were  made,  but  as  they  ai^lied  to  the  different 
points  he  deemed  it  necessary  to  maintain,  in  order  to  demon- 
strate, that  the  conduct  of  the  executive  of  the  United  State* 
could  not  justly  be  charged  with  the  errors  imputed  to  it  by  the 
resolutions. 

His  first  proposition,  he  said,  waa  that  the  case  of  Thomas 
Muhy  as  stated  to  the  president,  was  'completely  within  the 
twenty-seventh  article  of  the  treaty  of  amity,  commerce,  and  nai- 
"vigation,  entered  into  between  the  United  States  of  America  and  ' 
Great  Britain. 

He  read  the  article,  and  then  observed:  The  eaw  fmderia  of 
this  article  occurs,  when  a  person,  having  committed  murder  or 
foi^ery  within  the  jurisdiction  of  one  of  the  contracting  parties, 
and  having  sought  an  asylum  in  the  country  of  the  other,  is  ' 
charged  with  the  crime,  and  his  delivery  demanded,  on  such 
pn>of  of  his  guilt  as  according  to  the  laws  of  the  place  where 
he  dudl  be  found,  would  Justify  his  apprehension  and  oommit- 
ment  for  trial,  if  the  offence  had  there  been  committed.    . 

The  case  stated  is,  that  2'honuu  J^aslh  having  committed  a 
murder  on  board  a  British  frigate,  navigating  thp  high  seas  un- 
der a  commissioQ  from  his  Britannic  majesty,  had  sought  an 
a^him  within  the  United  States^  and  on  this  case  his  delivery 
was  demanded  by  the  minister  of  the  king  of  Great  Britain. 

It  is  manifest  that  the  case  stated,  if  supported  by  proof,  is 
within  the  letter  of  the  article,  provided  a  murder  committed  in 
a  British  frigate,  on  the  high  seas,  be  committed  within  the  ju^ 
risdiction  of  that  nation. 

That  such  a  murder  is  within  their  jurisdiction,  has  been  foUy 
shewn  by  the  gentieman  from  Delaware.  The  principle  is,  that, 
the  jurisdiction  of  a  nation  extends  to  the  whole  of  its  territory, 
and  to  its  own  citizens  in  every  part  of  the  world.  Tiie  laws  of        ^ 
a  nation  are  rightfully  obligatory  on  its  own  citizens  in  every 

situation, 
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tlnited  States  •ituadoa*  where  those  laws  are  really  extended  to  theal*  The* 
Kash  aliai  principle  is  founded  on  the  nature  of  civil  union.  Itia  a«q>portBd 
Itoiint.  every  where  bf  public  opinion,  and  is  recognized  by  wiitera  oa 
the  law  of  nations.  Rutherforth  in  hia  ae^^ond  Tolume  (p.  100) 
says,  <<  The  juriidictioii  which  a  civil  aocidf  haa  over  the  per* 
*^  sons  of  its  member%  affects  them  immediately^  whether  they 
^  are  within  its  territories  or  not." 

This  general  principle  is  especially  truci  and  is  particularly 
recognized,  with  respect  to  the  fleets  of  a  nation  on  the  higk 
seas.  To  punish  offences  committed  in  its  fleets  is  the  practice 
of  every  nation  in  the  umverse;  and  consequently  the  opinioa 
of  the  world  is,  that  a  fleet  at  sea,  is  within  the  juriadictioa  oC 
the  nation  to  which  it  belongs.  Rutherforth  (vol.  ii.  p.  49 1)  say% 
^  There  can  be  no  doubt  about  the  jurisdiction  of  a  najtioa  over 
^  the  persons,  which  compose  its  fleets,  when  they  are  out  at 
<*  sea,  whether  they  are  sailing  upon  it,  or  are  stationed  in  any 
«  particular  part  of  it." 

The  gentleman  from  Pennsylvania^  (Mr.  Galiatm)  though  he 
has  not  directly  controverted  this  doctrine,  has  sought  to  weaheii 
it,  by  observing,  that  the  jurisdiction  of  a  nation  at  sea  could  not 
be  complete  even  in  its  own  vessels;  and  in  support  of  this  po* 
sition  he  urged  the  admitted  practice  of  submitting  to  search 
for  contraband:  a  practice  not  tolerated  on  land,  within  the  terri- 
tory  of  a  neutral  power.  The  rule  is  as  stated;  hut  is  founded  on 
a  principle  which  does  not  afiect  the  jurisdiction  of  a  nation, 
over  its  citizens  or  subjects  in  its  ships.  The  princi|^  is,  that 
in  the  sea,  itself,  no  nation  has  any  jurisdiction*  All  may  equally 
exercise  their  rights,  and  consequently  the  right  of  a  bellige* 
rent  power  to  prevent  aid  being  given  to  his  enemy,  is  not  re- 
strained  by  any  superior  right  of  a  neutral  in  the  place.  But  if 
this  argument  possessed  any  force,  it  would  not  apply  to  natiopd 
ships  of  war,  since  the  usage  of  nations  does  not  permit  them , 
to  be  searched. 

According  to  the^  practice  of  the  world  then,  and  the  opinioDS 
of  writers  on  the  law  of  nations,  the  murder  conuaitted  on  board 
a  Dritiah  frigate  navigating  the  high  seas,  was  a  murder  conn 
mitted  within  the  jurisdiction  of  the  British  nation. 

Although  such  a  murder  is  plainly  within  the  letter  of  the 
article,  it  has  been  contended  not  to  be  within  its  just  construe^ 
tion;  because,  at  sea,  all  nations  have  a  common  jufisdix^oQ, 
and  the  article  correctly  construed,  will  not  embrace  a  case  of 
concurrent  jurisdiction. 

It  is  deemed  unnecessary  to  controvert  this  constructfton,  be- 
^  cau^  the  proposition,  that  the  tlnited  ^tatce  had  n9.  /unadicHpa 

over 
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tfvfr  the4mmtUer  CPmmited  hy  Thoimu  Miahj  is  believed  to  be  United  State* 
cQSDpletely  deiiM»i8tnible.  ^^^^'  ^.^ 

It  is  not  true  that  all  nations  have  jurisdiction  over  all  ofTences      RoUia. 
committed  at  sea.  On  the  contrary,  no  nation  has  any  jurisdiction 
at  sea,  but  over  its  01m  citizens  or  vessels,  or  offences  ag^ain^t 
itself.  Thill  principle  is  laid  down  in  3  JRtuA.  486.  49 1 . 

The  American  government  has  on  a  very  solemn  occasion^ 
avowed  the  same  principle.  The  first  minister  of  the  French  re- 
public asserted  and  exercised  powers  of  so  extraordinary  a  na- 
ture, as  unavoidably  ta  produce  a  controversy  with  the  United 
Statet,  The  situation  in  which  the  government  then  found  itself 
was  such,  as  necessarily  to  occasion  a  very  serious  and  mature 
consideration  of  the  opinions  it  shovdd  adopt.  Of  consequence, 
the  opinions  then  declared,  deserve  great  respect.  In  the  case 
alluded  to,  Mr.  Genet  had  asserted  the  right  of  fitting  out  priva- 
teers in  the  American  ports,  and  of  manning  them  with  Ameri- 
can citizens,  in  order  to  cruize  against  nations  with  whom 
America  was  at  peace.  In  reasoning  against  this  extravagant 
claim,  the  then  secretary  of  state,  in  his  letter  of  the  17th  of 
Jtinej  1793,  sayss  ^  For  our  citizens  then  to  commit  murders  and 
^  depredations  on  the  members  of  nations  at  peace  with  us,  or 
<<  to  combine  to  do  it,  appeared  to  the  executive  and  to  those 
<<  whom  they  consulted,  as  much  against  the  laws  of  the  land,  as 
^  to  murder  or  rob,  or  combine  to  murder  or  rob,-  its  own  citi- 
^  sens;  and  as  much  to  require  punishments  if  done,  within  their  * 
^  limits,  where  they  have  a  territorial  jurisdiction,  or  on  the  high 
^  seas,  where  they  have  tifierMonaljuriadictioTij  that  is  to  say,  one 
^  which  reaches  their  vwt  citizeM  only;  this  being  an  afiftrofiriate 
^fiart  of  each  nation,  on  an  element  where  all  have  a  common 
^  jurisdiction." 

The  well  considered  opinion  then  of  the  Americai^  govem- 
ii^ent  cm  this  subject  is,  that  the  jurisdiction  of  a  nation  at  sea  is 
^perwnali*  reaching  its  ^  otpn  citizens  only^*  and  that  this  is 
^  the  afkfin^triate  fiart  of  each  nation"  on  that  element. 

This  is  precisely  the  opinion  maintained  by  the  opposers  of 
the  resoluCions.  If  the  jurisdiction  ^America  at  sea  be  personal, 
reaching  its  own  citizens  only^  if  this  be  its  appropriate  part, 
then  the  jurisdiction  of  the  nation  cannot  extend  to  a  murder 
committed  by  a  British  sailor,  on  board  a  British  frigate  navi- 
gating the  high  seas,  under  a  commission  from  his  Britannic 
maiesty. 

As  a  further  illustration  of  the  principle  contended  for,  sup- 
pose a  cooutbct  made  at  sea,  and  a  suit  instituted  for  the  recoveiy 
of  money  which  might  be  due  thereon.  By  the  laws  of  what  na- 
tioo  would  the  contract  be  governed?  The  principle  is  general, 

that 
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'NmiT  atiu  ^^®  ^^  ^^  ^^^  P^^^  where  it  b  formed.  B7  what  bw  then  would 
Kobu»*  such  a  contract  be  governed?  If  all  nations  had  jurisdicdon  ofver 
the  place,  then  the  laws  of  all  nations  would  equally  infioence  th^ 
contract;  but  certainly  no  man  will  hesitate  to  admit,  that  sudi  a 
contract  ought  to  be  decided-according  to  the  laws  of  that  natioDi 
to  which  the  vessel  or  contracting  parties  might  belong. 

Suppose  a  duel  attended  with  death,  in  the  fleet  of  a  foreign 
nation,  or  in  any  vessel  which  returned  safe  to  port,  could  it  be 
pretended  that  any  government  on  earth,  other  than  that  to 
which  the  fleet  or  vessel  belonged,  had  jurisdiction  in  the  case; 
or  that  the  offender  could  be  tried  by  the  laws,  or  tribunals,  of 
any  other  nation  whatever. 

Suppose  a  private  theft  by  one  mariner  from  another,  and  the 
vessel  to  perform  its  voyage  and  return  in  safety,  would  it  be 
contended  that  all  nations  have  equal  cognizance  of  the  crime> 
and  are  equally  authorized  to  punish  it? 

If  there  be  this  common  jurisdiction  at  sea,  why  not  punish 
desertion  from  one  belligerent  power  to  another,  or  correspoD* 
dence  with  the  enemy,  or  any  other  crime  which  may  be  per-^ 
petrated?  A  common  jurisdiction  over  all  offences  at  sea,  m. 
whatever  vessel  committed,  would  involve  the  power  of  punish- 
ing the  offences  which  have  been  stated.  Yet  all  gentlemen  will 
disclaim  this  power.  It  follows  dten  that  no  such  common  juris- 
diction exists. 

In  truth  the  right  of  every  nation  to  punish,  is  limited,  in  its 
nature,  to  offences  against  the  nation  inflicting  the  punishment. 
This  principle  is  believed  to  be  universally  true. 

It  comprehends  every  possible  violation  of  its  laws  on  its  own 
territory,  and  it  extends  to  violations  committed  elsewhere  by- 
persons  tt  has  a  right  to  bind.  It  extends  also  to  general  piracy. 

A  pirate  under  the  law  of  natiotis,  is  an  enemy  of  the  human, 
race.  Being  the  enemy  of  all,  he  is  liable  to  be  punished  by  all* 
Any  act  which  denotes  this  universal  hostility,  is  an  act  of  pi- 
racy. Not  only  an  actual  robbery  therefore,  but  cruiting  on  the 
high  seas  without  commission,  and  with  intent  to  rob,  is  piracy. 
This  is  an  offence  against  all  and  every  nation,  and  is  therefore 
alike  punishable  by  all.  But  an  offence  which  in  its  nature  affiectft 
only  a  particular  nation,  is  only  punishable  by  that  na^n. 

It  is  by  confounding  general  piracy  with  piracy  by  statute> 

that  indistinct  ideas  have  been  produced,  respecting  the  power 

to  punish  offences  committed  on  the  high  seas. 

-  A  statute  may  make  any  offence  piracy,  committed  within  the 

jurisdiction  of  the  nation  passing  the  statute,  and  such  offbnc^ 

win 
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will  be  piBUSlUkliie  hj  tiuit  natioD.  But  piracy  under  the  law  of  CnHca  States 
OfttionS)  which  alone  i»  pttniabable  by  all  nations,  can  only  consist  ^  ,  ^*  ^. 
in  an  act  which  is  ao  etmce  against  all.  No  particular  nation     Koi^s 
can  increffiie  or  diniiiibh  the  list  of  offences  thus  punishable. 

It  bad  beea  obsemred  by  his  colleague  (Mr.  Mcholas)  for  the 
purpose  of  shewing  that  the  distiadson  taken  on  this  subject  by 
the  gentleman  from  Dtiaware  (Mr«  i^oyortf)  was  inaccurate, 
that  any  vessel  robbed  on  the  high  9ea%  could  be  the  propierty 
only  of  a  single  natioii>  and  bemg  only  an  ofience  against  that 
nation^  could  be,  on  the  principle  taken  by  the  opposers  of  the 
resolutions,  no  offence  against  the  law  of  nations:  but  m  this  his 
ooUeague  had  not  accurately  considered  the  principle.  As  a 
man,  who  turns  out  to  rob  on  the  ^aghwufy  and  forces  from  a 
stranger  his  purse  with  a  pistol  at  hia  bosmn,  is  not  the  partieu* 
lar  enemy  of  that  strangier,  but  alik^  the  enemy  of  every  mzn 
who  carries  a  purse,  so  thoae,  who,  without  a  commission,  rob 
on  the  high  seas,  manifest  a  temper  hostile  to  all  nations,  and 
therefore  become  the  enemieaoC  all.  The  same  inducements 
which  occauon  the  robbery  of  one  vessel,  exist  to  occanon  the 
robbery  of  others,  and  therefore  the  single  offence  is  an  offence  - 
against  the  whole  community  of  naticms,  manifests  a  temper 
Imtile  to  alU  iathe  comm^icement  of  an  attack  on  all,  and  is 
consequ^itly,  of  right,  punishable  by  all. 

His  Golle«^ue  had  also  contended  that  all  the  offences  at  sea, 
punishable  by  the  British  statutes  from  which  the  act  of  congress 
was  in  a  great  degree  copied,  were  piracies  at  common  law,  or 
by  the  law  of  nations,  and  as  murder  is  among  these,  conse- 
quently  murder  was  an  act  of  piracy  by  the  law  of  nations,  and 
Iherefore  punishable  by  every  nation*  In  support  of  this  posi- 
tion he  bad  cited  1  Boiwk.  P.C.  267.  371.  3  In9i.  1 13,  and  1  Woor 
dUon  140.  • 

The  amount  of  these  cases  is,  that  no  new  offence  is  made  pi- 
racy by  the  statutes;  but  that  a  different  tribunal  is  created  for 
their  trial,  which  is  guided  by  a  different  rule,  from  that  which 
governed,  previous  to  those- statutes.  Therefore,  on  an  indict<» 
ment  for  piracy,  it  is  still  necessary  to  prove  an  offence  which 
waa  piracy  before  the  statutes.  He  drew  from  these  authorities 
a  very  different  conclusion  from  that  which  had  been  drawn  by 
his  colleague.  To  shew  the  correctness  of  his  conclusion,  it  was 
ne<Qes^ry  to  observe,  that  statute  did  not  indeed  ehange  the  na- 
ture of  piracy,  sin^  it  only  transferred  the  trial  of  the  crime  to 
a  different  tribunal,  where  different  rules  of  decision  prevailed; 
but  having  done  this,  other  crimes  coounitted  on  the  high  seasi 
which  lyere  not  piracy,  wece  made  punishalrfe  by  the  aame  tri- 
bunal; but  certainly  this  municipal  regulation  could  not  be  con- 
sidered 
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United  Sutes     ^^  ^^  gentlemen  who  have  spoken  in  support  of  the  msolu- 
V.  tions  have  contended  that  the  case  of  Thomas  Mi9h  is  within  the 

Robins,     purview  of  the  act  of  congress,  which  relates  to  this  subject,  and 
.    is,  by  that  act,  made  punishable  in  the  American  courts.  That 
is,  that  the  act  of  congress  designed  to  punish  crimes  commit- 
ted on  board  a  British  frigate. 

Nothing  can  be  more  completely  demonstrable  than  the  un- 
truth of  this  proposition. 

It  has  already  been  shewn,  that  the  legislative  jurisdiction  of 
a  nation  extends  only  to  its  own  territory,  and  to  its  own  citi- 
zens wherever  they  may  be.  Any  general  expression  in  a  le- 
gislative act  must,  necessarily,  be  restrained  to  o^bjects  within 
the  jurisdiction  of  the  legislature  passing  the  act.  Of  conse- 
jquence,  an  act  of  congress  can  only  be  construed  to  apply  to  tlie 
territory  of  the  Uiiited  Statesy  comprehending  every  person  with- 
in it,  and  to  the  citizens  of  the  United  States, 

But  independent  of  this  undeniable  truth,  the  act  itself  affords 
oomplete  testimony  of  its  intention  and  extent  (See  Lawa  of  the 
U.  a.  vol.  I.  p.  100.) 

The  title  is,  "  An  act  for  the  punishment  of  certain  crimes 
"  against  tlie  United  States"  Not  against  Britain^  France^  or  the 
world;  but  singly  "  against  the  United  States.** 

The  first  section  relates  to  treason,  and  its  objects  are  ^<  any 
*«  person  or  persons  owing  allegiance  to  the  United  States."  This 
description  comprehends  only  the  citizens  of  tlie  United  States^ 
and  such  others  as  may  be  on  its  territory  or  in  it^  service. 

The  second  section  relates  to  misprision  of  treason,  and  de« 
Clares,  without  limitation,  that  any  person  or  persons,  having 
knowledge  of  any  treason,  and  not  communicating  the  same^ 
shall  be  guilty  of  that  crime.  Here  then  is  an  instance  of  that  li- 
mited description  of  persons  in  one  section,  and  of  that  general 
description  in  another,  which  has  been  relied  on  to  support  the 
construction  contended  for  by  the  friends  of  the  resolutions.  But 
will  it  be  pretended  that  a  pei'son  can  commit  misprision  of  trea- 
son, who  cannot  commit  treason  itself?  That  he  would  be  punish- 
able for  concealing  a  treason,  who  could  not  be  punished  for  plot- 
ting it?  Or  can  it  be  supposed  that  the  act  designed  to  punish 
an  Englishman  or  a  Frenchman,  who,  residing  in  his  own  coun- 
try, should  have  knowledge  of  treasons  against  tlie  United  States, 
and  should  not  cross  the  .Atlantic  to  reveal  them? 

The  same  observations  apply  to  the  sixth  section,  which  makes. 
'^  any  person  or  persops"  guilty  of  misprision  of  felony,  who  lea- 
ving knowledge  of  murder  or  other  offences  enumerated  in  that 
section,  should  conceal  them.  It  is  impossible  to  apply  this  to  a 

foreigner, 
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foreigner,  in  a  fbreign  land,  or  to  any  person  not  owing  allegl-  United  Suteis 
ance  to  the  United  States.  ^'  . 

The  eighth  section,  which  is  supposed  to  comprehend  the  case,  Robinfi, 
after  declaring,  that  if  any  person  or  persons  shall  commit  mur- 
der on  the  high  seas,  he  shall  be  punishable  with  death,  proceeds 
to  say,  that  if  any  captain  or  mariner  shall  piratically  run  away 
with  a  ship  or  vessel,  or  yield  her  up  voluntarily  to  a  pirate,  or 
if  any  seaman  shall  lay  violent  hands  on  his  commander,  to  pre- 
vent his  fighting,  or  shall  make  a  revolt  in  the  ship,  every  such 
offender  shall  be  adjudged  a  pirate,  and  a  felon. 

The  persons  who  are  the  objects  of  this  section  of  the  act  are 
all  described  in  general  terms,  which  might  embrace  the  subjects 
of  all  nations.  But  is  it  to  be  supposed,  that  if,  in  an  engagement 
between  an  English  and  a  French  ship  of  war,  the  crew  of  the 
one  or  the  other  ^oald  lay  violent  hands  on  the  captain  and 
&rce  him  to  strike,  that  this  would  be  an  offence  against  the  act 
of  congress  punishable  in  the  courts  of  the  United  States?  On 
this  extended  construction  of  the  general  terms  of  the  section, 
not  only  the  crew  of  one  foreign  vessel  forcing  their  captain  to 
surrender  to  another  would  incur  the  penalties  of  the  act,  but  if, 
in  the  late  action  between  the  gallant  TVurron  and  a  French  fri- 
gate, the  crew  of  that  frigate  had  compelled  the  captain  to  sur- 
render while  he  was  unwilling  to  do  so,  they  would  have  been 
indictable  as  felons  in  the  courts  of  the  Umted  States,  But  surely 
tiie  act  of  congress  admits  of  no  such  extravagant  construction.      \ 

His  colleague,  Mr.  MarahaU  said,  had  cited  and  particularly 
relied  on  the  ninth  section  of  the  act.  That  section  declares,  that 
if  a  citizen  shall  commit  any  of  the  enumerated  piracies,  or  any 
act  of  hostility  on  the  high  seas  against  the  United  States^  under  ^ 
colour  of  a  conrniission  from  any  foreign  priace  or  state,  he  shall 
be  adjudged  a  pirate,  felon  and  robber,  and  shall  suff'er  death. 

This  section  is  dtaly  a  positive  extension  of  the  act  to  a  case, 
which  might  otherwise  have  escaped  punishment.  It  takes  away 
the  protection  of  a  foreign  commission  from  an  Amepcan  citi- 
zen, who  on  the  high  seas  robs  his  countrymen.  This  is  np  ex« 
ception  from  any  preceding  part  of  the  law,  because  there  is  no 
part  which  relates  to  the  conduct  of  vessels  commissioned  by  a 
foreign  power;  it  only  proves  that,  in  the  opinion  of  the  legisla* 
ttire,  the  penalties  of  the  act  could  not,  without  this  express  pro- 
vision, have  been  incurred  by  a  citizen  holding  a  foreign  com- 
mission. 

It  is  then  most  certain,  that  the  act  of  cohgress  does  not  com- 
prehend the  case  of  a  murder  committed  on  board  a  foreign  ship 
of  war. 

The 
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Unitfid  Blafcn  "^^^  gentkmaii  from  Aew'*Font  hitt  eked  %  Wooditon  49%^  to 
^-  shew  that  the  courts  of  England  extend  their  jmsdiction  tofii- 
Robbi^     iscies  cotnmitted  by  the  subjects  of  foreign  nalioDS. 

This  has  not  been  doubted.  The  case  from  WwdiHn  is  a  caae 
of  robbtfies  committed  on  the  high  seas  by  a  ve«et  without  au- 
thority. There  are<Nrdinaryactaof  (Hmcy)  wJaeh^as  haabeena^ready 
statedt  being  offences  against  ail  nationsy  are  pvnishable  by  alt 
The  case  from  3  Wo^dUovh  and  the  note  cited  from  the  suae 
book  by  the  gentleman  from  Delavmrej  are  stvang  authoriMa 
against  the  doctrines  contended  for  by  tiio  friends  of  the  i^eao- 
luiions. 

It  has  also  been  contended  that  the  qnestion  of  jurisdietion 
was  decided  at  Trenion^  by  receiving  indictments  against  per* 
sons  there  sirraigned  for  the  same  offence,  and  by  retaining  them 
for  trial  after  the  return  of  the  habeas  corpus. 

Every  person  in  the  slightest  degree  acquaintod  with  judki^ 
proceedings  knows  that  an  indictment  is  no  oTklence  of  juris* 
diction;  and  that  in  criminal  cases,  the  question  of  jurwdictioR 
will  seldom  be  made  but  by  arrest  of  judgment  after  con- 
viction. 

The  proceedings  after  the  return  of  the  habeae  corpus  only 

,  proTCf  that  the  case  was  not  such  a  case  as  to  induoe  the  jud|$e 

immediately  to  decide  against  his  juosdiction.  The  question  was 

not  free  frsm  doubt,  and  therefore  might  very  properly  he  poai^ 

poned  until  its  decision  should  become  necessary. 

It  has  been  argued  by  the  gentleman  from  ^tvf-  York^  that  the 
form  of  the  indictment  is,  itself,  evidence  of  a  power  in  the  co«rt 
to  try  the  case.  Every  word  of  that  indictment,  said  the  gentle* 
man,  gives  the  lie  to  a  denial  of  the  jurisdiction  of  the  court. 

It  would  be  assuming  a  very  extraordinary  principle  indeed 
to  say,  that  words  iaserteil  in  an  in<ttctment  for  the  expresa 
purpose  of  assuming  the  jurisdiction  of  a  court  sheiuld  be  ad« 
mitted  to  prove  that  jurisdiction.  The  questicm  certainly  <le- 
pended  on  the  nature  of  the  fiict,  and  not  on  the  description  oC 
the  fact.  But  as  an  indictment  must  necessaryy  contain  formal 
words  in  order  to  be  supported,  and  as  forms  ofiben  denote  what 
a.  case  must  substantially  be  to  authoriae  a  eourt  to  take  cog- 
nisance of  it,  some  words  in  the  indictments,  at  Trentcmj  ouglit 
ta  be  noticed.  The  indictments  charge  the  persons  to  have  bee^ 
within  the  peace  and  the  murder  to  have  been  comsoitted 
against  the  peace  of  the  United  Siate*.  These  are  necesaarf 
averments,  and,  to  gi^  the  couri  jurisdiction,  the  &ct  ought  to 
Iwve  acc<Mrded  with  them.  But  who  will  say  that  the  crew  of  n 
Ikitish  frigate  on  the  high  seas  are  vrkhin  the  peace  of  the 

Umitd 
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Umitd  B$aU9^  ev  a  mirder  eemmatted  on  boaid  sock  a  bisiteiigii^s  g^^ 
i^MDSt  tiie  peace  of  a&jr  other  .than  the  Britiih  ^Ternment.       ^^« 

It  is  then  dnaoostnted  that  the  nmrder  with  which  ThamoB  BMbt. 
Mmh  was  chajf;ed  w«s  not  comniitled  within  die  jurisdiction  of 
the  Unked  Stme^f  and^  consequentlfy  that  the  case  stated  waa 
oom|iletely  mthm  the  ietter  md  the  spirit  of  the  tw«ity-«eventii 
article  of  the  treaty  between  the  two  natkms.  If  the  necessary 
evidence  was  produced,  he  ought  to  have  been  delivered  up  to 
iustioe.  It  was  an  act  to  which  the  American  nadoD  waa  bound  by 
a  most  solemn  con^Mct.  To  have  tried  him  lor  the  murder 
would  have  heen  mere  mockery.  To  have  condemned  and  exe- 
onted  himi  the  court  liaving  no  jurisdiGtionf  woukl  have  been 
Quirder:  to  liave  acquitted  and  dischai^ed  hfan  wouM  have  heoi 
a  breach  of  fidth  and  a  violation  of  national  duty. 

But  it  has  been  ceolended  that  although  Thwmt^  ASiM  ought 
to  have  been  defivered  up  to  ^m  British  mimster,  on  the  requisi* 
tien  made  by  him  in  ^  name  of  his  govenimenty  yet  the  inter- 
ference of  the  prerident  waa  improper* 

This  Mr.  ManhmU  said  led  to  Ids  second  propositian,  which 
was 

That  the  case  was  a  case  for  executive  and  not  judioal  deci- 
sion. He  admtltted  implicitly  the  division  of  powers  stated  by  the 
gentleman  from  A^w-ForivaiKl  that  it  waa  the  duty  of  each  de- 
partment to  resist  the  encroachments  of  the  others. 

This  being  estah)ished»  the  inquiry  was^  to  what  department 
was  the  power  in  question  allotted? 

The  gentlemtti  from  A^-ForA:  had  relied  on  the  secmid  sec- 
tion of  the  third  article  of  the  constitution^  which  enumerates  the 
cases  to.  which  the  jo^cial  power  of  the  United  8taie9  extends^ 
as  expressly  includhig  that  ncfw  under  conaideratlon.  Before  he 
examined  tiiat  secti0n9.it  would  not  be  in^pflroper  to  notice  a  very 
material  misstatement  of  it  made  in  the  resolutions  offsred  by 
the  gentleman  &em  MvYork.  By  the  constitution,  the  judidid 
power  of  the  United  Sutiee  is  Extended  to  all  caeet  in  iaw  and 
tfwii^  arising  under  the  constitutim,  laws  and  treaties  of  the 
Untied  Siatee;  bat  the  resdutkms  declare  the  jndifiial  power  to 
extMMl  to  ail  ^iMfHiorM  arising  under  the  conatitoition,  treaties  and 
laws  of  the  Untied  Siatee.  The  dMTerenee  between  the  constitu- 
tion and  the  resolutions  was  material  and  apparent.  A  case  in 
law  or  equity  waa  a  term  well  understood,  and  of  limited  signaftv 
cation.  It  was  a  controversy  between  parties  which  had  taken  a 
shape  fiur  judiciid  deciaion.  If  the  judicial  power  extended  to 
every  fueeiwn  under  the  constitution,  it  would  invi^ve  almost 
every  subject  pn^jier  foe'  leghdative  discussion  and  decision;  if 
to  every  question  under  the  laws  and  treaties  of  the  United  Sta$ee^ 

it 
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OnHed  Ststet  it  would  intolvc  almost  every  subject  on  which  the  executive 
W  h^'ftHM  ^^^'^  *^^-  '^^^  division  of  power  which  the  getitlcman  had  stated 
Rdtiiit.  could  exist  no  longer,  and  the  other  departments  would  be  swal- 
lowlsd  up  by  the  judiciary.  But  it  was  apparent  that  the  resolu- 
tions had  essentially  misrepresented  the  constitution.  He  did  not 
charge  the  gentleman  from  J^eto^York  with  intentional  misre- 
presentation; he  would  not  attribute  to  him  such  an  artifice  in 
any  case,  much  less  in  a  case  where  detection  was  so  easy  and  so 
certain.  Yet  this  substantial  departure  from  the  constitution,  in  re- 
solutions afibcting  substantially  to  unite  it,  was  not  less  worthy  of 
remark  for  being  unintentional.  It  manifested  the  course  of  rea- 
soning by  which  the  gentleman  had  himself  been  misled  and  his 
judgmient  betrayed  into  the  opinions  those  resolutions  expressed. 

By  extending  the  judicial  power  to  all  caacB  in  law  tmd  eqwty, 
the  constitution  had  never  been  understood  to  confer  on  that  de- 
partment any  political  power  whatever.  To  come  within  this 
descripdony  a  question  must  assume  a  legal  form  for  forensic 
litigation  and  judicial  decision.  There  must  be  parties  to  come 
into  court,  who  can  be  reached  by  its  process  and  bound  by  its 
power;  whose  rights  admit  of  ultimate  decision  by  a  tribunal  to 
which  they  are  bound  to  submit. 

A  case  in  law  or  equity  proper  for  judicial  decision  may  arise 
under  a  treaty,  where  the  rights  of  individuals  acquired  or  se« 
cured  by  a  treaty  are  to  be  asserted  or  defended  in  court  As 
under  the  fourth  or  sixth  article  of  the  treaty  of  peace  with  Great 
Britain^  or  under  those  articles  of  our  late  treaties  yrith  Francfj 
Prussia  and  other  nations,  which  secure  to  the  subjects  of  those 
nations  their  property  within  the  United  States:  or,  as  wouki  be 
an  article  which,  instead  of  stipulating  to  deliver  up  an  oflender, 
should  stipulate  his  punishment,  provided  the  case  was  punish- 
able by  the  laws  end  in  the  courts  of  the  Untied  States,  But  the. 
judicial  power  cannot  extend  to  political  compacts:  as,  the  esta- 
blishment of  the  boundary  line  between  the  Atnerican  and  Bri- 
tish dominions;  the  case  of  the  late  guarantee  in  our  treaty  with 
France;  or  the  case  of  the  delivery  of  a  murderer  under  the 
twenty-seventh  article  of  our  present  treaty  with  Britain, 

The  gentleman  from  JVrw-  York  has  asked,  triumphantly  asked, 
what  power  exists  in  our  courts  to  deliver  up  an  individual  to  a 
foreign  government?  Permit  me,  ssdd  Mr.  Marshalty  but  not 
triumphantly,  to  retort  the  question*— By  what  authority  can  any 
court  render  such  a  judgment?  What  power  docs  a  court  possess 
to  seize  any  individual,  and  determine  that  he  shall  be  adjudged 
by  a  foreign  tribunal?  Surely  our  courts  possess  no  such  power, 
yet  they  must  possess  it,  if  this  article  of  the  treaty  is  to  be  exe- 
cuted by  the  courts. 

Gentlemen 
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tSenttomen  iMLve  cited  and  relkd  an  that  clauae  in  the  con-  CBit«iStgtc« 
atitution,  which  em^ks  congress  to  define  and  pumah  piracies  v^'^m 
and  felonies  conuiiitted  on  the  high  seas,  and  offences  against  liobins. 
the  law  of  nations;  together  with  the  act  of  congress  declaring 
the  punishment  of  tliose  offences;  as  transferring  the  whole 
subject  to  the  courts*  Aut  that  clause  can  nerer  be  construed 
to  make  to  the  government  a  grant  of  power^  which  the  people 
making  it  did  not  themselves  possess.  It  has  already  been 
shewn  that  the  people  of  the  United  States  have  no  jurisdiction 
over,  offences  committed  on  board  a  foreign  ship  against  a  fo- 
reign nation.  Of  consequence,  in  framing  a  government  for 
themselves,  they  cannot  have  paaeed  this  jurisdicticHi  to  that  go« 
vemment.  The  law,  therefore,  cannot  act  upon^  the  case..  But 
this  clause  of  the  constitution  cannot  be  considered,  and  need 
not  be  considered,  as  affecting  acts  which  are  piracy  under  the 
law  of  nations.  As  the  judicial  power  of  the  United  States  ex* 
tends  to  all  csacs  of  admiralty  and  maritime  jurisdiction,  and 
piracy  under  the  law  of  nations  is  of  admiralty  and  maritime 
jurisdiction,  punishable  by  every  nation,  the  judicial  power  of 
the  United  Stages  of  course  extends  to  it.  On  this  principle  the 
courts  of  admiralty  under  the  confederation  took  cognizance  of 
piracy,  although  there  was  no  express  power  in  congress  to 
define  and  punish  the  offenc^. . 

But  the  extension  of  the  judicial  power  of  the  United  States 
to  all  cases  of  admiralty  and  maritime  jurisdiction  must  neqes- 
sarily  be  understood  with  some  limitation.  All  cases  of  admiralty 
and  maritime  jurisdiction  which,  from  their  nature,  are  triable 
in  the  United  States^  are  submitted  to  the  jurisdiction  of  the 
courts  of  thp  United  States*  There  are  pases  of  piracy  by  the  law 
ofnations,and  cases  within  the  legislative  jurisdiction  of  tlie  nation. 
The  people  oiAmerica  possessed  no  other  power  over  the  subject, 
and  could  consequently  transfer  no  other  to  their  courts^  and  it 
has  alceady  been  proved  that  a  murder  committed  on  boai*d  a 
fqreign  ship  of  war  is  not  comprehended  within  this  description. 

The  consular  convention  with  France  has  also  been  relied  on, 
as  proving  the  act  of  delivering  up  an  individual  to  a  foreign 
power  to  be  in  its  nature  judicial  ^  not  executive. 

The  ninth  article  of  that  convention  authorizes  the  consul| 
and  vice  consuls  of  either  nation  to  cause  to  be  arrested  all  de- 
serters from  their  vessels,  <<  for  which  purpose  the  said  consuls 
^  and  vice  consuls  shall  address  themselves  to  the  courts,  judges 
•*  and  officers  competent." 

This  article  of  the  convention  docs  not,  like  the  twenty  "-seventh 
article  of  the  treaty  with  Britain^  stipulate  a  national  act,  to  be . 
performed  on  the  demand  of  a  nation;  it  only  authorizes  a  foreign. 

minister 
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iTJLtuil  ftiitm  *■**■**•***  to  cMue  aaact  to  be  don**  and  pveaeribes  tbe  emum  he 

▼•         is  to  puTMB.  The  contnct  ilKlf  is,  thst  the  ect  shall  be  pw- 

^Mtei!^  ibtied  by  the  agency  of  the  fareigp  censttl,  tbroegh  thcmcdmi 

fif  the  courts;  but  this  affords  no  evidence  that  a  contiect  e£  a 

eefy  differeut  oatuic  is  to  be  peifonned  in  the  saaie  maniier. 

It  is  said  that  the  then  pteoident  of  the  CMr^tf  aielrs  dectarad 
the  incooipeteacy  of  the  courts,  judges  and  oSiceni  tQesecnls 
thb  contract  without  an  ad  of  the  legislature.  But  the  then  pre* 
sident  made  no  such  declaration.  He  has  said  that  some  legisla- 
tive proTision  is  requisile  to  carry  the  stigulatkuis  of  the  cen* 
▼entien  imo>W/  effect.  This,  however,  is  by  no  mesne  deciaring 
the  inamipeteecy  of  a  depattmept  to  perform  an  act  atqmlaled 
by  ireaty,  until  the  legislative  authority  shall  direct  iu  pevSNv 
mance. 

It  has  been  contended  that  the  conduct  of  the  enecutive  en 
former  occasions,  similar  to  thi^  in  principle,  haebeen  such  as 
to  evince  an  opmion,  even  in  thi|t  department,  that  the  caae  in 
questisn  is  proper  for  the  decision  of  die  coitfts. 

The  foct  adduced  to  support  this  argument  is  the  determina*' 
tion  of  the  kte  president  on  the  case  of  prizes  made  vrithin  the 
juiisdiction  of  the  IMitd  SimicMj  ot  by  privaieen  fitted  out  in 
.their  ports. 

The  nation  was  bound  to  deliver  up  those  {tfiees  inlike  manner 
as  the  nadon  is  now  bound  to  deliver  up  an  individual  demanded 
'    under  the  tv^enty-seTenth  aiticle  <^  the  treaty  wish  Britmn,  The 
duty  was  the  same,  and  devolved  on  the  same  department. 

Iq  quodng  the  dedsioo  ai  the  executive  on  that  case,  the  gen^ 
tleman  from  Metff^Yark  has  taken  occasion  to  bestow  high  en* 
cofmum  en  the  late  president,  and  to  consider  his  conduct  as 
fumishing  an  example  worthy  the  imitatioB  of  his  successor. 

It  muirt  be  cause  of  much  delight  to  the  real  fiiends  of  that 
•great  man;  to  those  who  supported  his  admhiistratian  while  iit 
office  from  a  conviciion  of  its  wisdom  and  its  virtne,  to  hear  the 
unqualified  praise  which  is  now  bestowed  on  it  by  those  who 
had  been  supposed  to  possess  different  opinions,  if  the  meamve 
now  under  considenttiott  riMll  be  found,  on  examination,  to  be 
the  same  in  princH>le  with  that  which  has  been  cited,  by  its  ap^ 
penents  as  a  fit  precedent  for  it,  then  may  the  ficiends  of  the  gen- 
tleman now  in  office  indulge  the  hope,  that  when  he,  fifce  his 
predecessor,  shall  be  no  more,  bis  coniduct  too  may  be  quoted  as 
an  exaoqile  far  the  government  of  his  successors. 

The  evidence  relied  on  to  prove  the  opinion  of  the  then  execu- 
tive en  the  case,  consists  of  taro  letters  from  the  secretary  of  state, 
the  one  of  the  39th  of  Jtme  1793  to  Mr.  G«Rer,  and  (he  other  of 
the  !6th  oi^ugusi  1793  to  Mr.  MWrir. 

In 
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ifcnrim  &Mi  hb  KM  agaioftt  tbes«bip  WUHam  in  the  court  pf  -^^- 
adimnltf t  thom  was  iw  poiMsr  vUph  coiiki  take  the  vefsei  aut'of    HohiM. 
ocnm  UBilil  k  Im4  deoided  i^^aMiat  jtsowR  juriadtctkMi;  thatihavii^ 
w»  4eMd«d»  ftlie  coni^lMiit  is  Mgod  with  the  execulii^  luid  lie 
«ikftferei!idaiiee<to  aMd^e4hBl4teiiftmnent  u>coiiii4erMddttDute 
finaMf  on  die  subject. 

*  It  wUl  be  difficult  to  find  in  tUs  killer  aiiexvciitiTe^pHiiaii) 
that  the  case  was  not  a  case  £»r  executive  dedaion.  The  oontrarf 
iacleariy  afveired.  lt:b  tnwi,  that  when  an  Sndiviitoal  dAimng 
the  |HiG|>eitf  as  hia  had  aaaevted  than  oUna  in  couak*  the  eicec«i- 
tKve«QlmowiedeasiDit8etf  a  want  jof  power  todaaoiiaaertteQide 
upon  the  cklai  thiiafMndiag  »a  court  &olihieatg«aBi  no  o]Mqii 
of  a  wantofpowiar  in  itself  to  decide  upon  the  case  i^  instead  ef 
-hMDg  eamad  faafoBs  a  esKm  aa  an  indind«ai«l«im,  it  is  brovght 
hefi»e  tfaeeiiSAiitiiw  asa  nafiiooaldasDaiid.  A  pri«ata  suit  iiaMl- 
/Inaad  hfF  an^indiAPidoaly  as^ertsof^  his  ckdm  to  pnapettft  can  onljr 
be  aoaftipUedhqr  that  indlvidsial*  The  execviture  can  ftive  no  di- 
atdion  coocendni;  ilu  fiiit  apuUicproaeciitiABicaniedQfiiB  the 
•aame  ef  the  ttnttd  Bunte$  can  wiidKmt  Inpioprietjr  he  dtamkaed 
atahe  will  of  the  gwvienament.  The  a^ton,  therctoey  gimn  ||i 
this  letter  is  imquestibnahly  correct;  but  it  isceitaiolf  msimder* 

atood  wh^B  k  is  ciaaHhi^ed.aa  boing  an  oidnioo  that  the  ^eitioB 
was  not  in  its  nature  ^  qmoaiKon  for  exaeutire  deeisien. 

In  tbe  letter  to  Mr.  M^rrU  the  aecsetarjp  aaaerts  the  priHl«^>le9 
tiiat  vessris  tsiwn  wtthinoar  furiadiotion  ou|^ht  to  be  rastored* 
•hot  aiya  it  ta  fat  tmsflt^ad  whether  the  act  of  reataradoa  is  tehe 
pcefonned  bf  the  eKocative  or  judicial  depantment 

The  ptificiple  them  accosdinf  to  this  letter,  ia  not  snbmsttad 
to  ^h»)cettris  ■  whether  m  vaaael  captuwad  withio  agaven  diatanoe 
^the  Aasaracaacoaal  wiiax>r  wasaot  ca^Mred  witfaift  the  juriip 
■dktion  of  the  .Vmttd  Stt^hf^  wfta  a^aatien  not  to  he  datemaaed 
h|r  the  ooorta^  bwtbf  the  aatecwttpe.  The  doubt  expnes«ad  ia, 
not  what  tribunal  shall  aetde  the  priBoiple,  hut  what  tribmal  sbaH 
eaatla  tiie  Sact  Im^tfais  Mwpeot  a  donht  might  e»at  in  the  case  of 
^sestwhiohxsonld  not  enaatie  the  1  case  of  a  aian.  Indtviduids 
en  eaoh  aide  ehnned  tlpe  fuioperty,  and  therefore  their  rights 
oonid  be  brfiught  leao  eaert  and.  there  oomeated  as  «  ease  in  law 
or  cquitir.  The  rieasaiid  a£  a  nan  wiade  bf  a  natienatands  on 
.diflbeent  prieeiplea«    . 

Having  notkad  the  peftacuhur  iettmns  otedity  the  gantteman 
fi»ih  ilftt9-For*9  |>enhk  apm  mmf^  aaid  Mr.  JkigfkaU^  to  aak  the 
attention  of  ^e  house  to  the  ^i#hoto  eo^aaa  of  esuwaiiiw  rendnct 
^en  ^ni  antefeitiDg.artijeet 

.  .       *  .  ew       I     .  It 


Sm  Cases  a^udged  in  ike 

VtfteclMtes  If  ii flnt  fii«Dtioiiecl  in  a  letter  ftom  die  secretuy  of  ftMe  t0 
gjah^ijla*  ****•  C^^^  of  the  25th  of  June  1793.  In  that  letter,  the  seorolaiy 
BoUiia.  states  a  eonsollation  between  himself  and  the  seeretaries  of  the 
treasury  imd  war,  (the  president  being  absent)  in  which  (so  well 
were  they  assured  of  the  president's  way  of  tbinkuig  in  thoee 
eases)  it  was  determined  that  the  vessels  shoaid  be  detamed  in 
the  custody  of  the  consuls  m  the  ports  ^  undl  the  gorenment  of 
^  the  Unitml  SuOcb  shall  lie  able  to  inquire  into  and  decide  ent^e 

In  his  letter  of  the  13th  ^fJtUy  1703,  theaecietary  writes  that 
^he  president  has  determined  to  r^fer  the  questions  coiKeittiag 
priees  <*  to  fiermme  learned  in  the  iawe*"  And  he  requeats  that 
certain  vessels  enumerated  in  the  letter  should  not  depart  <<•  until 
^  Me  ultimate  determination  shall  be  made  known/' 

In  his  letter  of  the  7th  of  jtugttet  1793,  the  secnstary  intenn 
Mr.  Genet  J  that  the  president  considers  the  Untied  Stmiee  aa 
bound  « to  effectuate  the  reetormtkm  q;^  or  to  midce  Gompensataon 
<^for,  prizes  which  shall  have  been  made  of  any  of  the  parties  «t 
^  war  with  France^  subsequent  to  the  5th  day  of  June  last,  by 
^  privateers  fitted  out  of  our  ports."  That  it  is  oonsequendy  ex* 
pected  that  Mr.  Genet  wiH  cause  restitntion  ofeach  prizes  to  be 
made.  And  that  the  United  Statee  <<  will  cause  restitntion"  to  be 
made  ^  of  all  such  prizes  as  shaH  be  torsafter  braugfat  within 
^  their  ports  by  any  of  the  said  privateers." 

In  his  letter  of  the  10th  of  Mrvemder  1793,  the  secretary  in- 
Ibrms  Mr.  Genet^  that,  for  the  purpose  of  obtaining  testtmoi^  to 
ascettain  the  &ct  of  capture  within  the  jurisdictioa  of  the  Uuintd 
Statee,  the  governors  of  the  several  states  were  requested,  on  re- 
ceiving any  such  claim,  immediately  to  notify  thereof  the  attor- 
neys of  their  several  districts,  whose  duty  it  would  be  to  give 
notice  ^  to  the  principal  ag^it  of  both  parties  and  also  to  tbe 
<<  consuls  of  the  nations  interested,  and  to  recommend  to  them 
<<  to  appoint  by  mutual  consent  arinters  to  docids:  whether  tise 
^  capture  was  made  within  the  jurisdiction  of  the  United  iStaaet, 
^  as  stated  in  my  letter  of  the  8th  iiMtBnt;.aa6ording  to  whnae 
^  award  the  governor  may  proceed  to  deliver  the  veasel  to:  the 
^  one  or  the  other  party."  *<  If  either  patty  refuse  to  name  ssfai- 
^  ters,  then  the  attorney  is  to  take  depositions  on  notice,  whidi- 
*^  he  is  to  transmit  for  the  ir^ormatian  and  decimn  tf.  tke  prem-' 
«<  dent.**  «  This  prompt  procedure  is  the  more  to  be  insisted  on, 
*<  as  it  will  enable  the  president,  k^  an  immediate  deOoery^  of  .the 
*<<  vessel  and  cargo  to  the  party  having  title^  to  prevent  thoiinjit- 
^  ries  consequent  on  long  delay." 

In  his  letter  of  the  38d  of  Mnumker  1793,  the  aecretary  re^ 
peaUi  in  substance,  his  letter  of  the  Idth  of  Juty  Md  7th  of 

August^ 
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« 

Augut^  md  says  tint  ite  dcterminatiop  ta  deliver  up  G«rtain  u^oied  StutfiK 
wsnaU  inTolvedtlie'lingyimff  of  i>«6iim,  tlie  brig  Ltnteiy  La99^  ^  .  ^-  ^ 
laid  the  brig  JPriaee  fViiHam  Mmry*^  He  condudet  with  sftyiog:     Bobbs. 
^  I  faftve  it  in  liurge  to  mqutre  of  you^  air^  whether  these  three 
<^Mg8  beve  bcMi  gives  up  aocotdiag  to  the  detfrmimation  qfikt 
^  fire9UUn$j  umd  if  they  hiive  iioty  to  repeat  the  requisiuon  that 
^  thef  be  giren  op  to  dieir  fonner  ownera/' 

Ulthnately  it  was  settled  that  the  fact  ahoyld  be  iovestigated 
in  the  courts,  but  the  decision  was  regulated  by  the  prmcjplee 
estahiiariied  by  the  executive  depaitOMnU 
^  The  decision  then  on  the  case  of  vessels  captured  within  the 
American  jurisdiotieny  by  privateers  fitted  out  of  the  Americui 
ports,  wMdi  the  gentleman  firom  /icw^York  has  cited  with  such 
merited  approbatton;  and  wluch  he  has  declared  to  stand  on  the 
eameptinciples  with  those  which  ought  to  have  governed  in  the 
case  of  Tktnmu  MuAs  which  deserves  the  more  respect*  becauee 
the'goveiomeot  of  the  United  Suu§9  was  then  so  circumstanced 
as^to  assure  us,  thst  no  opinion  was  lightly  tak«i  up,  and  no  re- 
solution  formed  but  on  mature  ceoaidenAion.  )*his  decision, 
quoted  as  a  precedent  and  pronounced  to  be  right,  is  found,  oa 
foir  and  full  examinationy  to  be  precieely  and  unequivocally  the 
same  with  tfaet  whidi  was  made  in  the  case  under  consideration. 
It  isa fiill  authority  to  ahew^  that»  in  the  ofubion  always  held 
by  the  Amerioan  govenunent,  a  case  like  that  of  TAomM  Muh  is 
a  case  forexeoutive  and  not  juificiftl  decision. 
•  The  dause  in  the  constitution  which  declares  that  <^  the  trial  of 
^  all  crimes,  eaiceptiin  cases  of  impeachment,  shall  be  by  juiy,". 
has  also  been  relied  on  as  operating  op  the  caae^  und  transferring 
tlie  deGisi«i>on  a  demand  for  the  delivery  of  an  individual  from 
the  execfitivertothe  judicial  department. 
.  %t  certainty  thb  ciauee  in  the  constitution  of  the  Untied  State^i 
cakmot-be  thoi^^  obligatory  on,  and  fiar  the  benefit  of,  the  whole 
iworid.  it  Is  not  designed  to  secure  the  rights  of  the  people  ef 
iforfli^f  and  wine,  or  to  direct  and  control  proceedings  against 
crimuials  throughout  the  universe*  It  can  then  be  deaigBed  ofili; 
to  gmde^the  peeceediogs  of  our  owi^coupta,  and  to  prescribe  the 
mode  of  punishing  ofienees  committedagainst  the  government  of 
the  UmUd  Staiff  and  to  which  the  jurisdiction  of  thonation  may 
lightfiflily  extstid.  ^ 

-  Jt  has  already  been  shewn  that  the  couits  of  the  United  St€tU» 
WBUe  incapable  of  trying  the  crime  for  which  Thomas  JVasA  was 
delivered  up  to  justice;  the  question  to  be  determined  was,  not 
how'hb  crime  should  be  tried  and  ptmished,  but  whether  he  should 
he  dnliveied  up  to  afomignrtnbttnal.  which  was  alone  capaM^  of 
trying  aad  punishiog  Urn.  A  ^ovisien  for  the  trial  of  crimes  in 
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Iierfaroiaiicg  irf  •  iiiitiii>i  eoayot  far  the  i«f  tidet  to  a  fafc^igp 
nSiii^  goveftttnent  defc  eifender  egwwt  tht  gofenwaent 

Tbe  cfawe  of  tlie  cgMttowtwa  deekrio^  thai  tte  tiW  el  «0^ 
eiimee  Anil  be  by  jmyf  haa  Defer  even  beeacoitrtwduietilead 
Ci>  the  trial  of  efioiee  eomaiiited  id  the  tod  «id  Hani  teeee  <^ 
the  United  Stau:  Had  such  a  ceeetnietkm  pieneled».Ji  walid 
Bieet  pit>bflMy  have  pffostiiited  the  eoilttktttioii  itiiel^  V 
lies  and  tlieuidependeiiee  of  thenatieDf  before  the  ficet  diec^lhietf 
invader  who  should  approaah  oer  ahofes*  Neoeeeity  lireulA  haeia 
knpetieusly  deioanded  the  review  and  araeiMUneiit  of  ao  mudae 
t  pitmiion.  If  thefi  this  daase  doea  not  extend  ta atftawi  eeiBh* 
ttitted  in  the  fleeU  and  armies  of  the  United  StmH^i  bo#  ctn  k 
be  coastnied  to  extend  to  oflfenceB  committed  In  the  fleets 
innies  of  MHte^  er  of  Frtmee^  or  of  the  OtMaun  or  Hi 
empire^? 

The  same  ainiument  applies  to  the  ebaenrachns  as  tfae'ee^ 
▼imth  artkle  of  the  amemhiMKsto  the  oonstitatMii.  That  «ni^ 
cle  relates  otAy  t6  trials  'ta  the  coarcs  of  the  Unated  Stat99^ 
Hot  to  the  performance  of  a  ceacraoi  for  the  detiiery  of  a 
4erer  not  triable  in  these  oonru. 

In  this  part  of  the  argnmeot,  the  gentlemsa  from  ASrw-Far* 
has  preseiMked  a  dilemma  e€  a  very  wonderfiri  attodure  indeed* 
He  si^s  that  the  offsnee  of  rAoatea  MieA  was  either  a  cHma  or 
not  a  crime.  If  it  waa  a  crimb,  the  coosiimtioBal  mode  trfpiwiahi 
mcnt  oi%ht  to  hav^  beea  observed;  if  it  was  not  a  cri«ie»  be  ought 
net  te  have  been  delivered  i^  to  a  fbreiga  govemmeae  where 
hitt  paairtiment  was  hievitabie. 

It  had  eacaped  the  ebservatien  of  thst  gaBSlecaaa»  that  if  liie 
murder  committed  by  Tkomae  Akeh  waaaeriasey  yat  it  waa  not 
a  crime  provided  for  by  the  consdtutieo»  or  tsiabfte  in  theooaria 
of  the  United  Stateax  and  thai  if  it  waa  not  a  eaaie^  ywiit  la  tto 
precise  csae  hi  which  hisaarrcDder  waa  stiyiihaed  by  tmaty.  OC 
Aia  extraonfinary  dilemma  then,  the  gentleman  tnna  MewYertk 
h)  htaiseU^  perfoctly  at  liberty  to  retMD  ekher  form. 

He  has  chosen  to  ceosidsr  it  sa  a  crkae>aad  saya  it  haa 
tftade  a  crime  by  treaty^  sod  ispaaasbed  by  seadiag  the 
oat  of  the  country. 

The  gentleman  is  incorrect  in  every  part  of  his 
Murder  on  ly»kti  a  Bntiah  frigate  is  aot  a  craase  cnaated  bf 
oeaty.  It  would  have  been  a  crime  of  precisely  the  same  niagai 
tttde»  had  the  tieaty  iie««r  been  formed  It  ia  not  panMied  b)r 
bMdiag  the  offender  out  of  the  United  SMee.  The  ei^eiieaca 
<if  MaiaifiaaBnaia  eriinhial»%toMahaBgtwl«Miceed^Mnce«l 

to 
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m^kim  tHat  Ito  pwWntMtof  ids  crhne  WMef  a«tttidifliot«itMM'M*« 
mfmm^^mafB thmmert  iMaliboNac iimn  tiie  iMied  StmU9.         ^^' ^ 

The  genttaOMi  iram  J^mmi^itmniM  and  tte  geaileiim  liNmi     nMrnt^ 
FirgMa  faofe  botb  oomoiidedy  ttet  tlM  wM  a  eMe  pfoper  far  tht* 
d««Mm  «tf  «be  amn^  b«c«iMe  pofaiti  of  law  utfciirmdy  and  poitits 
of  ianr  mutt  hkre  bom  dodied  m  kt  deiennfaHiilioii. 

TIm  poiaia  of  law  wMeb  nraailiave  beon  decided  are  ttaiod  bf 
the  gen^eman  from  Petmaylvtmim  to  be,  flnt^  a  queaikii  whotber 
tbo  oiimce  was  continltted  wkhbi  the  Btidth  jotfta^Gtien;  and 
soeoMdlf»  whether  the  crine  dkgr^$4  was  eomprebended  whldn 
the  ttMSy. 

H  ia  ttne,  sir,  tbeso  pdmsof  law  ihust  have  oecurred^aiid  must 
hme  boen  deddedi  b«t  it  bf  Ao  ibeaM  MIOws  that  thejr  eotild 
aaHf  iatve  be^  decided  iftcoort.  A  Taiiety  of  legal  questions 
iMMt  pteseht  thomashw  in  the  peWbrmaiice  of  etery  |rart  of 
executive  duty^  but  these  questions  are  not  therefore  to  be  de* 
chlBd  in  oe«rt.  Whsther  a  patent  ibr  hind  nhall  issue  or  not  is 
alMyv  a  question  of  htw^  but  not  a  question  which  must  necessa- 
rily be  carried  into  court.  The  gentleman  from  Pennsylvama 
seeitto  to  have  permitted  himself  to  have  t>een  misled  by  the 
misrepresentation  of  the  constitution  made  In  the  resoAntions  of 
the  gentleman  itom  ^evr^  York:  and)  in  cbnseq^ience  of  being  so 
mlslody  his  obserrations  have  the  appearance  of  endeavouring  to 
ift  die  cons^UMrtion  to  his  arguments^  instead  bf  adapting  his  ar« 
guillPC>ilC8  to"the  constitution. 

When  the  gemleAian  bus  pnyved  that  these  are  questions  of 
law,  and  that  tiey  snn^  have  been  decided  by  the  president,  he 
has  not  advanced  a  shigle  step  towards  proving  that  they  were 
imfiteptfr  for  exeenti^  decision.  The  question  whether  vessels 
Lafwniisd  wiMn  tha-ee  mites  of  the  American  coast,  or  by  priva* 
te«ra  fitted  out  In  the  American  portB,  vrere  legally  captured  or 
aol|  and  whodier  the  American  government  was  bound  to  restore 
Hfemy  MT  in  Its  power>  were  questionB  of  lfnv>  but  they  were  ques- 
tions of  political  law,  proper  to  be  decided  and  they  were  decided 
by  the  executive  and  not  by  the  courts. 

TiNi  tMus  fktderU  of  the  gual*anty  Was  a  questhm  of  law,  but 
no  taan  would  have  hatanded  the  opinion  that  such  a  question 
flUfst  be  carried  into  court,  and  can  only  be  there  decided.  So  the 
t^MmfmimU  under  the  twenty-eeventh  article  of  the  treaty  with 
BtUOn  ia  a  question  of  IttW,  but  6f  political  law.  The  question  to 
be  'dtselded  Is  whether  the  pardcular  case  proposed  be  one  in 
wMeh  the  nation  has  bound  itself  to  act,  and  this  is  a  question 
depemingon  principles  never  submitted  to  courts. 

if  a  nfuvder  shouki  be  committed  Within  the  XMted  tkntet^  and 
fuk  imadefer  shouM  seek  tti  asylum  hi  JBrUmn^  the  question 

whether 
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▼'         curredy  so  that  hia  deltveiy  ought  to  be  demaiidedy  would  be  « 
KMm.     question  of  law,  but  no  man  would  say  it  was  a  question  which 
Aghr  to  be  decidi^  in  the  courts. 

When  thereiire  the  gentleman,  from  Pemmftuaaia  has  essa- 
blishedy  that  in  delivering,  up.  Tlbemav  Mmhy  pcinis  oi  laiw  wma 
decided  by  thepreaidenly  he  has  established  a  {loattiMi  which  inns 
degree  whatever  aids  his  ai^gument* 

The  case  was  in  its  natum  a  national  demand  made  upon  the 
najtion.  The  parties  were  the  two  nations.  They  cannotcome  into 
court  to  lidgate  their  claims^  nor  can  a  court  decide  on  then. 
Of  consequence  the  demand  is  not  a  case  for  judicial  cogidzaaee. 
/  The  president  is  the  sole  oigan  of  the  nation  in  iu  exftemat 
relationsi  and  its  sole  ivpreseotative  with  foreign  nations.  Of  con* 
sequence  the  demand  of  a  foc^gn  nation  can  only  be  made.on 
him. 

He  possessea  the  whole  ececutive  power.  He  holds  anddi* 
rects  the  force  of  the  nation.  Of  consequence  any  act  to  bopnr«^ 
formed  by  the  force  of  the  nation  is  to  be  performed  through  him. 

He  is  charged  to  execute  the  laws.  A  treaty  is  declaind>to  be 
a  law.  He  must  then  ejwcule  a  treaty,  where  he  «nd  he  aieoo 
possesses  the  means  of  executing  it* 

The  treaty,  which  is  a  law,  enjoins  the  performance  of  a  paisi* 
cular  object*  The  person  who  is  to  perform  thisobipctis  marked 
out  by  the  constitution,  since  the  person  is  named  wlio  ceodsctn 
the  foreign  intercourse^  and  is  to  take  care  that  the  laws  he  finUi* 
fully  executed.  The  means  by  which  it  is  to  be  performed,  the 
force  of  the  nation,  are  in  the  hands  of  this  po'son.  Ought  net  this 
person  to  perform  the  object,  although  the  partibuJar  mode  c»f 
u»ing  the  means  has  not  been  prescribed^  Congress  unquestiona- 
bly may  prescribe  the  modei  and  congress  may  devolve  on  othem 
the  whole  execution  of  the  cootmet:  but  till  this  be  dane,  it 
seems  the  duty  of  the  execudve  depaitmant  toetocute  the  ooft* 
tract  by  any  moans  it  possesses. 

The  gentleoMn  from  Pctmmfivama  coittends  that,  although  this 
should  be  properly  wexecutive  duqr,  yet  it  cannot  be  performed 
until  coi^ress  shall  direct  the  mode  of  performance.  He  says  thaa 
although  the  jurisdictfon  of  the  courts  is  extended  by  the  constiiv 
tudon  to  aU  cases  of  admiralty  and  maritime  jnria&otion,  yet  If 
the  courts  had  been  created  without  any  express  assignment  of 
jurisdiction,  they  could  not  havetaken  cognisance  of  causes  oX'- 
pressly  allotted  to  them  by  the  constitution*  The  exoCHtivc  he 
says  can,  no  more  than  courts,  supply- a  legblative  omiesien^ 

It  is  not  admitted  that  in  the  case  stalled  courts  ceuidaiot^liire 
taken  juriadiQtion.  The  contrary,  is  believed «a  be^he  comet 
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qniloii.  Afii^aitiiMigli  tbe  eateciuhre  canoot  ftupjplf  « totftl  legi»>llaited  8t«ijdt 
Mfve  oiniiMiBiit  y«l  it  is  not  adndtted  or  believed  tbat  thereis  j^,^^ 
«H^m  total  emisnion  in  thift  caM*  RobfafiL 

Tlie  trearfy  sdpalatiiig  thatamoiderer  aliallbe  detiveiecl  ii(>t& 
jOMicey  i»a8  obiigmery  as  an  act  of  oongress  making  tlie  same 
ileelaiaiion.  If  tbentiiere  was  an  act  of  Googrsss  in  the  words  of 
tlie  tmat^y  deelaiiag  tkat  a  person  who  had  committed  mnrder 
wichb  the  jurisdiction  of  Britain^  and  sought  an  asylum  widiin 
tiie  tefrftory  of  the  United  States,  should  be  delivered  up  b^  the 
United  SktUWi  on  the  demand  of  his  Bfitannic  majestfi  aiid  cueh 
endenee  of  Ids  criminaliiy,  as  would  have  justified  his  comm^ 
meuitfer  trial,  had  the  offence  beenhere  committed;  could  the 
preaideBt  who  ie  bound  to  exeeute  the  laws  have  justified  a  refd-  ^ 
eal  to  deliver  up  the  crimhiaty  by 'sayrag  that  the  legislatuie  Imd 
totally  ottiided to-pmvide  fottfae  case? 

The  executive  is  not  only  the  constitutional  depaitment,  but 
seeiBA^o  be  ^  -piwp^  departmentto  iHhMi  tlie-power  in  ques- 
&w  may  most  wisely  and  most  safely  be  confided. 

The  departtneift' which  is  emraetod  with  the  whole  foreign  in- 
tercourse of  the  nation,  ivith  the  negeiy«don  of  all  its  treaties, 
wkh'the  po#er  of  demanding  a  recipitioal-  performance  of  the  ar< 
ticlej  which  is  >  accountable  to  tho  nalhm>  fer  the  violation  of  its 
engagements  with  fiireign  nations,  and  for  the  consequences' re* 
•uHing  ft«om  such  vieliition^  seems  the  proper  department  to  be 
entfusted  with  the  eitecoUon  of  -  a  nalloiial  contract  like  that  un* 
der  eonsideraifton.  ■  >■  •!  . 

•If  at  any  titee<  policy  may  tomper  the  strict  execudon  of  the 
eontniet,  where' itiey  that  poHtical  di^elfton  be  phuced  so  safely 
aain  the  dai^rfment  whose  ddfy  it  is  to  nndsrsiiaid  precisely  the 
state  of  the  polteiaal'  intev^rse  and  oonnexian  between  the  C^v 
9id  Stafe9  aiMd  foielgn  natfa^R  to  undetofttandthe  nMioner  in  whidi 
liVfr  particular  etipnlatien  is  elcphdned  «id  perfermed  by  fevesgn 
nations,  and  to  tmderstutd  eoikipletely  the  state  of  the  tmion?   * 

This  department  too,  independent  of  jucticial  aid  which  may, 
perhaps^  in  some  instances*  be  called  in,  is^fumiihed  with  a  great 
hnr  oAeer,  whose  duty  it  is  to  understand  and  to  advise  when  the 
€a^M  fifdefis  ocoovs.  And  if  the  president  should  cause  to  be 
nveeated  under  the  tfeaty-an  individual  who  vraa  so'-cin^nmstaB- 
ne4aa  not  to  be  properly' the  object  of  such  an.  arreat,  •  he  nsay 
perhapa^  bring  the  question  of  the  legality  of  his  hsfest  befiirera 
judgc^by  a  writ  of  habeas  eorpuft 

It  itf  then  demonstrated,  dwt  according  to  the  pnetice  and  at* 
cording  to  the  i»indples  of  tftie  Annricah  govemmentf  the  ques- 
tiofr  whether  «dM.natbn. hat  or  hns  not  bound  itself  to  deliver  up 

any  individual,  'oUargnd  wi^  having  committed  mneder  otfioPi- 

gery 
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Uuit^i  9mnpuf  wMm  die  jnrkdiotion  of  IkkMo*  it  a  qiiMiM  llM  ptMT.io 
jl^^'^l^  4ecide  wiitch  re»u  alone  with  the  esecvlife  depitteieiit.  • 
XeUw-  It  remuns  to  inquire^  whether  in  exercieiiig  tliia  pow^  end 
•ID  perftmfaig  tbe  ckitf  It  enjeinty  the  presideotheB  ceminkted  an 
ooautboriacd  and  dangeneua  imerfecence  with  jteidiciel  4er,iiinn> 
That  Thina9  Jiiiuh  was  comnuUed  oagifieUf  at  the  Mwtnn^ 
•fthe  Biituih  conaul  afc^G&rrteiamnotfor  tnal  in  the  AnwrioMi 
comes,  but  fer  Che  furpoae  of  being  delivered  up  to  jutike  in 
cmifaemty  with  the  treaity  between  the  two  natMom  haa  beAa 
•teaidir  ao  ably  at^Kued  bf  the  gemdewan  itwn  Bdmanrt^  that 
netUngfmther  can  be  added  lo  that  pouit.  He  wa«ld  tbeycfceef 
Mr^Mmr^bM  flud^  oannder  tbecaae  m  if  •Mii/lt  inatead  ef  having 
been  committed  fiir 4u»  pofiaaeaef  the  trealf}  hadhean  ceei- 
mitted  for  tml.  Admitting  even  tUa  to  have  been  4he  ftot»  the 
concluaions  which  have  been  drawn  fipom  it  were  hf  no  jneans 
warranted. 

GentleiMtt  had  oonaidmditea  an  ofienoe  againstrindiciel  nu- 
thoritfy  and  a  viohitioQr  e£  jndieial  ri^faHartotwithdiBaw  ftoea  tboir 
•cntenoe  a  criminal  a^painat  whom  a  iwoieanliaii  had  been  com- 
menced. They  had  tt«aied  the  anbjeet  aa  tf  i(  wea  Ihe4^im)e9e 
of  courtB  i»  oandamn  m  di^aUi  the  gnihy  wnatch  airaigiiednt 
their  baTf  and  that  m  hHircept  the  jndgflMMit  wmto  fiotelA  U|h- 
privilegt4  Nothing  can  be  monemeovfeol  fhni  tUa  view  of  the 
caae.  It  ia  not  the  pievi^ege^  itia  the  ead  dety  (of  couxte  to.edmi- 
niater  cgiminal  judgment  It  ia  a  deity  to  he  performad  at  |he 
demand  of  the  nation,  and  with  which  the  na,tino  baa  a  rightm 
dbpanae*  U  Judgment  <ef  death  ia  to  be  peonounoedt  it  nmat 
be  at;  the  prosecutaon  <ef  the  natipe^  und  the  nation  mm  at 
will  atop  Wt  praaeentian.  in  thia  Mapaot  the  preaident.  ex- 
pressea  oonnitutMneilir  iihawitt  of  the  miMiif  eod'mpf  tightMl^f 
aa  was  done  inthe  caae  at  7Vv9l/o/^  jtaier  a  n^Uf^imtfui  or.di- 
KRt  4hat:  the  crinHaial  he  piownfited  no  fnnh0a»  .Tldaiam>)i- 
terfevenoe  waih  jndieial  .damakwai  nor  any  inm^O  of  the  fi#* 
vinceof  aoonrt.  It  iatheeae«eiaeof anindgbitaUe  and  ei»n 
atitntionalpewer.  Hadtheproffdanfrdieaetedtbe  j«idge.et  Clmrkif 
tm  to  decide  for  m  egtUMt  hit  own  jnmdiolion^'t^  rimdnrofi 
ereeqnit^hepaiaaneryydawonid  have  heen  n  dangaww»  inter* 
foeanoa  wjth-jndicial  deeiaiepaend<onglrt;  to  hnyehean  lyeieted 
Bnt  no  anch  direction  haa  been  gar  en,  nor  any  anoh  f^eeinlim 
hean  mqniied.  If  the  preodaait  detatmined  that  T^MUpa  Mnifi 
ought  to  have  been  delivered  »p  lo  ihe  Bntilh  goviemnaeee  fcr 
n  nwrdereanmiitfed  on  boaad  a  firiifah<ffigate»;p0oi!idied:eiMenoe 

•ef  thefoot  wms  addnc^ed^  it  waa  #  qimattDB  which  dnifi  ffMind'U 
to  defesmnna^and  whaehlmdelaeminndirigiitiy.  if  intoilmtf^nsflnne 
ofthiB  determination  he  nmeeted  the  pmeeedmganf  n  ognlt  onei 

natiomi 


iipiiainl  ywcutiaa,  tft  hadarigfai  t» mttnt  mA  to  ^tof  theni,Uiafee48t«ifi 
aod  tbm  cwrciicotf  thi»rigjht  wa>  pocaaMaqr  coniequimce  of  the  y^'^yi^ 
iilewpintitintt  of  tbe  piincipal  quesdoo.  la  conformiiig  to  this    itobin*. 
dMflbiitiii^  oonrt  Iwb  left  opsn  tJiif  i|iwstioD  ef  its  jwudictiQii* 
IJJMWilri  mother  praieciidoii  of  the  lam*  wan  he  commeDccds 
irUcl^  «ImmUi1  not  bs  autpeo^ed  but  fiORtkmeii  bf  the  cxecatiye, 
llie  caie  of  Tkomm  MuA  would  not  bilid  at  ik  pffeoodciit  a|paiOft 
the  juriadicdoa  of  tbe  emM,  If  it  sheirid  even  prove  tbiU  in  the 
.epinioii  of  tbe  exeeutive^  a  euorder  comtaktod  on  board  a  fineigpi 
fleet  was  uot  witbin  the  jurisdiGtioa  (yf  the  court,  it  would  prafie 
awthiug  more:  and  though  this  opiiiioii  iii%^  x^htfoOy  uiduoe 
the  executive  to  exerci^  its  power  over  the  prosBSutioA»  jret  if 
the  prasecutioD  was  eoutioued,  it  would  have  oe  influeiM^  with 
the  court  in  cleei^ng  on  its  juriadictioo. 

Tafci&f  the  Act  then  even  to  he  as  the  gentlemen  in  support 
of  the  rssoltttions  would  state  it,  the  fitct  cannot  avail  them* 

It  is  to  be  lemembeved  tooy  that  in  thei;ase  stated  to  the  pre* 
flideott  the  judge  himself  appears  to  have  oonsideved  it  as  proper 
for  escecutive  dsciaioBy  and  to  have  wished  that  decialBn.  The 
presideiit  and  judge  aeem  to  have  entertained  on  this  sabject»  tie 
same  ofiuoas  and  in  consequence  tsi  the  optnisn  of  the  judgOy 
tiie  appittcalieii  was  made  to  thepresideni. 

It  has  then  been  demonstrated: 

let.  That  the^MO  of  2Sftome«Aii<il|  as  stated  to  the  prssidesit,  , 

was  eompletely  within  the  twen^  seventh  artide  of  the  trea^  be- 
tween the  United  Stmiea  of  America  and  GreaS  Britain. 

9d.  That  this  i^iestion  waa  pvoper  for  executive  and  net  for 
jttdicaal  decisioayand 

3d«  Thatindeddiogitythepraudetttisnotchaigeablewithap 
intovfereBce  with  judicial  decisicms. 

After  trespaaiung  so  kmg,  Mr.  MairtMl  said^  on  the  patience 
sf  the  ho«ae»  in  arguing  what  had  appeared  to  him  to  be  the  ma- 
terial points  growing  out  of  the  rasolutjuns»  he  regeetted  the  ne- 
cessity of  dotaialug  them  still  kmger  for  the  purpose  of  noticing 
snebservHiion}  vrhichapp«»red  notto  be  considemdhf  thegeotle* 
man  who  ma^e  it  as  belonging  to  the  argument* 

The  eubject  introduced  by  this  observatioo,  however*  was  so 
eskuiated  to  interest  the  puhtie  foettngs,  thatM  must  be  e^eu- 
sedfot  etattng  his  opJEiiioa  on  it. 

•The  gendepiao  from  Ptmntyhtmia  had  said*  thatan  impressud 

Aancficw  seamani  who  should  conmiit  homicide  for  the  purpose 

of  liheaRting  himself  from  the  vessel  m  which  he  weaoonfieedy 

ought  not  to  be  given  UP  as  a  nwirderer.  In  this»  Mr.  Af^^AaU  said, 

ha  eonoiieedentire^  witkthetgeutl^maQt  He  believedrtbeopinion 

te 
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United  Sutes  to  be  unquestionably  correct  as  were  the  reasons  that  gendenMm 
Naab^  alias  *^^^  given  in  support  of  it.  He  had  never  heard  any  American 
Robins-  avow  a  contrary  sentiment,  nor  did  he  believe  a  contrary  senti- 
ment could  findaplace  in  the  bosom  of  any  American.  He  could  not 
pretend,  and  did  not  pretend  to  know  the  opinions  of  the  execv- 
tive  on  the  subject,  because  he  had  never  heard  the  o^nions  of 
that  department;  but  he  felt  the  most  perfect  conviction,  founM 
on  the  general  conduct  of  the  government,  that  it  could  never 
surrender  an  impressed  American  to  the  nation,  which,  in  mak- 
ing the  impressment,  had  committed  a  national  injury. 

This  belief  was  in  no  degree  shaken  by  the  conduct  of  the  ex- 
ecutive in  this  particular  case. 

In  his  own  mind  it  was  a  sufficient  defence  of  the  president 
from  an  imputation  of  this  kind,  that  the  fact  of  Tfioniaa  Mish  be- 
ing an  impressed  American  was  obviously  not  contemplated  by 
him  in  the  decision  he  made  on  the  principles  of  the  case.  Con- 
sequently, if  a  new  circumstance  occurred,  which  wouM  essen- 
tially change  the  case  decided  by  the  president,  the  judge  ought 
not  to  have  acted  under  that  decision,  but  the  new  circumstance 
ought  to  have  been  stated.  Satisfactory  as  this  defence  might  ap- 
pear he  should  not  resort  to  it,  because  to  some  it  might  seem  a 
subterfuge.  He  defended  the  conduct  of  the  prerident  on  other 
and  still  stronger  ground. 

The  president  had  decided  that  a  murder  committed  on  board 
a  British  frigate  on  the  high  seas  was  within  the  jurisdiction  of 
that  nation,  and  consequently  within  the  twenty  seventh  article 
of  its  treaty  with  the  United  States,  He  therefore  directed '  7>lo- 
ma«  Mtsh  to  be  delivered  to  the  British  minister;  if  satisfactory 
evidence  of  the  murder  should  be  adduced.  The  sufficiency  of 
the  evidence  was  submitted  entirely  to  the  judge.  If  Thomas 
Mash  had  committed  a  murder,  the  decision  was  that  he  should 
be  surrendered  to  the  British  minister,  but  if  he  had  not  commit- 
ted a  murder,  he  was  not  to  be  surrendered. 

Had  Thomas  Mish  been  an  impressed  American,  the  homi- 
cide on  board  the  Hermoine  would,  most  certainly,  not  kave  been 
murder. 

The  act  of  impressing  an  American  is  an  act  of  lawless  vio- 
lence. The  confinement  on  board  a  vessel  is  a  continuation  qT 
that  violence,  and  an  additional  outrage.  Death  committed  within 
the  United  States^  in  resisting  such  violence,  woidd  not  have  been 
murder,  and  the  person  giving  the  wound  could  not  have  been 
*  treated  as  a  murderer.  Thomas  Mtsh  was  only  to  have  been  deli- 
vered up  to  justice  on  such  evidence  as,  had  the  fact  been  com- 
,  mitted  within  the  United  States,  would  have  been  sufficient  to 
have  induced  his  commitment  and  trial  for  murder.  Of  conse- 
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i^ntiactj  the  deourion  X)f  tlie  president  wm  so  expressed,  as  to  ex-  United  StatM 
cjude  the  case  of  an  impressed  American  liberating  himself  by    y^.|7'^iu. 
homicide.  Robins. 

He  concluded  with  observing ,  that  he  had  already  too  long 
availed  himself  of  the  indulgence  of  the  house  to  venture  further 
on  that  indulgence,  by  recapitulatingi  or  reinforcing  the  argu- 
ments which  had  already  been  urged. 


Moodie 
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i5^^5*  Moodk  Y.  Tfie  Betty  Cathcart. 

April  2r.  ^ 


What  equip.  HTHE  cause  before  the  court,  an^  in  which  I 

mentB  in  our    J  i        ^  ^  i  •  ^ 

pons  amount  HOW  about  to  pTonouDce  my  decree^  is  a  cause  of 
ofneutnOi^  Considerable  importance,  as  well  with  respect  to  the 
£Tidenc#to  circumstonces  of  the  case,  as  the  value  of  the  pn^r- 
condemn  ty.  It  wiU  uot  bc  ucccssary  for  me  to  recite  at  length 
finrinttance  ^^  wholc  of  the  pleadings,  and  arguments  that  have 
come  from  been  adduced.  The  facts  stated  in  the  libel,  are  partly 
taken,  the  admitted,  and  partly  denied.  The  capture  of  the  Betty 
SoliJSIl^d  Cathcarty  on  the  high  seas,  out  of  the  jurisdictional 
the  ezamin-  limits  of  the  United  States,  and  the  property  of  the 

•tion  on  '  r     r       ^ 

oathof  Uie  vcsscl  and  cargo  as  belonging  to  British  subjects,  are 
Swoffi!^  admitted  on  all  hands.  It  is  admitted  akK),  that  at  the 
^«»-  time  of  the  arrivalof  the  Citizen  of  Marseilles^  in  Phi^ 

ladelphiay  she  was  an  armed  ship,  and  had  a  commis* 
sion  to  cruize  against  the  enemies  of  France.  An  ex- 
ception was  taken  to  the  commission  on  two  grounds: 

1.  That  all  the  commissions  issued  by  Santhmaix> 
'  and  Poherelf  had  been  recalled. 

2.  That  the  certificate  from  Mr.  Petry^  the  consul 
at  Philadelphia^  was  only  conditional. 

The  only  points,  then,  which  it  is  necessary  for  mc 
,  to  investigate,  are: 

1.  Whether  the  force  of  this  vessel  was  increased 
and  augmented  within  the  limits  of  the  United  States. 

2.  Whether  such  increase  is  a  breach  of  the  laws  of 
neutrality  and  nations:  and 

3.  What  is  required  by  the  laws  of  neutrality  ia 
such  cases,  or  whether  the  17th  article  of  the  treaty  is 
a  suspension  thereof  as  to  the  United  States. 

On  the  first  part,  viz.  whether  the  force  of  the  Citi- 
zen  of  Marseilles  was  increased  and  augmented  within 
the  United  States.  A  number  of  witnesses  have  been 
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er^mimd)  and  a  variety  of  other  evidences  adduced*     1*^95. 
The  proofs  in  this  cause  have  been  very  properly  divi-     M<n^ 
ded  by  One  of  the  coontel,  into  four  classes  or  sets.  I  i^e  Betty 
nvfll^  diereibre,  consider  them  in  that  order  also.  Cathe«zt. 

The  proofe  which  relate  to  the  vessel  at  Cape  Fran^ 
^1  befoiiK  she  sailed  for  Philadelphia. 

^  Those  which  relate  to  her  whilst  at  Philadelphia. 

3.  Those  after  she  1^  tlie  city,  and  previous  to  her 
gttfngtoMa. 

4#  Those  immediately  after  she  got  to  sea. 

To  the  first  point,  Mr.  Bmseau  only  speaks  of  her 
as  an  armed  vessel  generally,  to  the  month  of  June 
1793,  btit  does  not  specify  any  particQl^crs* 

IF*  Charrie^  who  was  on  board  two  days,  abottt  this 
period,  speaks  of  her  as  an  armed  vessel,  with  ten  ports 
on  each  side,  and  guns  in  them,  and  also  as  having 
gtms  in  her  hedd-^^^ut  no  particotar  number.  These 
are  tlM  only  whtiesses  to  this  points 

If  we  proceed  now  to  her  appearance  at  PhUadel- 
ftm^  we  find  a  contrariefy  ^  evidence. 

General  Stewart^  in  hts  tetter  to  the  collector,  3d  of 
September  1794,  mentions  her  as  having  at  her  arrival 
sixteei^  nine,  and  fen  six  ponnderst  but  he  does  not 
Say^  whether  ^y  were  mounted  or  not.  He  says  she 
will  only  mount  twelve  guns  at  going  out,  and  carry 
die  odiers  in  het  hold.  In  his  letter  to  the  secretarv  at 
war,  daUdd  thi$  14th  Oetober  1794,  he  refers  to  the 
d)ove,  and  also  states  the  different  reports  of  Mr.  Mil- 
neTf  one  of  the  deputy  inspectors  of  the  port,  to  him. 
The  first,  6n  the  dOth  of  September  1793.  He  adds, 
thai  the  ship^  arrived  last  autumn,  with  sixteen  nine, 
aftiteit  six  pomiders,  but  will  only  mount  twelve  guns» 
#ilieh  she  breughi  in  that  situation— ^the  others  she  is 
tbctttf^Xi  her  hold.  On  the  14th  of  October ^  general 
l^ewttt  tisited  her  again,  and  says  he  finds  no  addi-  . 
iktm  t6  the  armamerft,  she  was  reported,  and  had,  on 
Iter'  arrival,  viz.  ten  six  po\m4ers  on  her  main  deck, 

and 
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1795.  a^nd  two  on  her  quarter  deck,  and  the  rest  of  the*gttn» 
Moodie  in  the  hold.  No  new  ports  had  been  opened  since  her 
The  Betty  anival.  General  Stewart  does  not  say  who  reported 
her  thus  on  her  arrival.  It  could  not  be  Mr.  Minor y 
for  he,  on  the  14th  of  October j  in  his  reports,  sa]^s, 
'^  Having  examined  the  ship  called  the  Citizen  ofMor- 
seilleSy  on  her  arrival  in  port,  I  again  examined  her  this 
day,  and  find  no  addition  to  her  armament,  ^Scc."  The 
same  number  of  guns  are  mentioned,  that  she  had  on 
her  arrival.  His  other  certificate  which  appears  firoAi 
general  Stewards  letter  to  be  dated  on  the  30th  of  jSS^- 
tember  1793,  and  made  to  him,  of  the  then  actual  ar- 
mament of  the  ship  that  day,  the  day  of  her  alrival— 
says — "  boarded  the  privateer  ship  the  Citizen  of 
Marseilles  J  commanded  by  Blanche^  twelve  six  pound- 
ers mounted  and  three  not  mounted,  with  other  war- 
like apparatus — forty-six  men.''  By  comparing  the 
dates  and  extracts  in  this  exhibit,  it  plainly  appears 
there  i&  some  mistake  amongst  the  officers  at  that  poM. 
Mr.  Milnor,  on  the  30th  of  September  1793,  the  day 
she  arrived,  boarded  her,  and  says  she  had  twelve '^x 
pounders  mounted^  and  three  not  mounted"  he  also  vi- 
sited her  on  the  14th  of  October  1794,  a^  found  no 
addition  to  her  armament,  the  same  number  of  guns 
being  mounted. 

This  evidence  fi*om  the  report  of  the  offifcers  of  die 
port,  clearly  proves,  that  the  ship,  on  ho*  arrivdl,  had 
only  twelve  guns  mounted — how  many  others  thert 
were  on  board  not  mounted,  must  be  left  to  the  offi- 
cers to  settle,  as  I  cannot  do  it  from  &e  evidence  ad- 
duced. Mr.  Harrison  also  fixed  to  ten.  on  her  ^main 
deck,  and  two  or  four  on  her  quarter  deck.  Michael 
fFiUidms  says,  she  had  but  five  of  a  sideon  her  man 
deck,  and  two  on  her  quarter  deck.  John  Greniony  w1k> 
sailed  in  the  vessel  from  the  Cape  to  Fhiladelphiay 
says  she  had  only  five  of  a  side  on  the  main  deck,  and 
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one  c»i.  each  side  on  the  quarter  deck,  and  that  tha:t     1795. 
were  no  more  port  holes  open  than  guns.  Moodie 

Captain  Montgomery y  of  the  revenue  cutter,  who  The  Betty 
saw  her  at  a  distance  at  her  first  arrival,  supposed  her   ^**^*^*^ 
to  have  ten  ports  of  a  side,  but  whether  all  real,  or  some 
painted,  he  could  not  say. 

From  the  whole  of  this  evidence,  then,  it  clearly 
appears  to  me,  that  the  ship,  at  her  arrival,  had  only 
twelve  guns  mounted,  and  none  in  her  hold.  If  we 
now  advert  to  the  number  of  ports  which  were 
open  either  at  her  arrival,  or  at  her  leaving  the  port  of 
PhUadelphiai  we  find  she  had  the  same  number  as  of 
guns  mounted.  All  the  evidences  who  were  near  her, 
swear  positively,  that  there  were  none  abaft  the  main 
chains — though  several  say  the  ports  were  framed 
within,  but  planked  over  on  the  outside.  Harrison^s 
evidence  is  conclusive — ^because  he  mentions  hb  ap- 
plication to  the  governor  for  permission  to  open  more 
ports,  which  was  rejmed;  and  captain  ChaberVs  reply 
that  he  did  not  wish  to  go  contrary  to  the  laws  of  the 
country,  and  that  as  he  had  carpenters  of  his  own,  he 
.could  open  them  elsewhere,  and  at  another  place,  is 
fully  su£Eicient  to  fix  this  point. 

The  third  class  of  evidence,  is  such  as  relates  to  the 
vessel  after  her  leaving  the  cit}^,  and  previous  to  her 
proceeding  to  sea. 

And  from  a  careful  revision  of  this  it  does  appear^ 
that  a  number  of  ports  were  opened,  and  guns  mount- 
ed in  the  river  Deknvare.  Quin  swears  positively  to 
fourteen.  Powel  says  there  were  tliree  carpenters  at 
work  to  cut  the  ports  through,  and  fit  them — ^himself, 
Stevenson  and  another;  and  that  each  took  one  for  a 
day's  work.  It  could  not  therefore  take  more  than  five 
days  to  qfFect  this,  and  from  the  latter  end  of  October 
to  the  4th  of  J^ovember^  there  was  sufficient  time  to 
complete  it. 

The  evidence  of  these  two  witnesses  has  been  im- 

peached 
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^yo**    peached  in  several  |>articulars,  but  it  realljr  appears^ 

9<oodie    me,  that  there  are  so  many  proofs  and  circumstanoes 

ne  Bet^  stated,  that  corroborate  their  testimony  to  most  of  die 

points  they  speak  of,  that  there  is  not  sufficient  ground 

for  me  to  repel  the  evidence  they  have  given  m  tato. 

The  witnesses  who  prove  the  increase  Of  foree  in 
the  river,  ai'e  Qcott,  who  says  she  mounted  tweii^- 
eight  guns— H^aptain  Montgomery  says  twenty*8ix  or 
^  twenty.eight  JMr.  Kevan  says,  a  whde  tier  fore  attd 
aft.  AU  then  spealc:  of  the  vessel  down  the  river,  and 
before  she  went  to  sea* 

The  fourth  and  last  class,  is  that  relative  to  her, 
immediately  after  her  going  to  sea* 

One  of  the  counsel  for  the  claimant  objected  to  tha 
testimony  of  all  the  wimesses  on  board  the  prise,  as 
being  interested^  and  of  course  incompetent,  but  he 
could  not  be  serious  in  this,  because  the  constant  uni* 
form  practice  of  the  civil  law  courts  has  been  to  ad* 
mit  such  evidence  to  certain  points*  In  Collectanea 
Juridicaj  page  135,  is  the  famous  case  so  often  resort- 
ed to  as  fixing  the  law.  In  this  case,  it  is  expressly 
laid  down,  that  the  evidence  to  acquit  or  condemn^ 
must,  in  the  first  instance,  come  from  Xht  vessel  taken^ 
the  persons  on  board,  and  the  examination  on  oath  of 
the  master  and  other  officers. 

The  evidence  they  all  give  is  reducible  to  two 
points* 

1st.  The  appearance  and  force  of  the  ship  both  as 
to  guns  and  men* 

f2d.  The  intelUgence  ohts^mtdjrom  the  crew*  As  to 
the  last,  I  think  little  attention  should  be  paid  to  the 
chit  chat  on  board  one  of  these  privateers;  and  very 
frequently  the  witnesses  do  not  understand  the  lan- 
guage they  hear  spoken,  and  report  from  second  hand: 
but  they  certainly  are  competent  witnesses  as  to  the 
number  of  guns  and  crew  that  were  on  board  at  the 
time  of  the  capture;  and  in  this  they  all  agree,  that  she 

mounted 
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inounted  twenty -eight  guns,  when  she  took  the  Den     it95^ 
OnzekereUy  out  of  which  she  took. two  guns  to  make     mm^ 
thirty,  and  several  of  them  say,  she  could  mount  thir-  The  Betty 
ty-four  guns,  having  ports  cut  for  that  number.  c«thnirt. 

Captain  Baymon  Sanchez^  captain  of  the  brig  Di- 
choso^  taken  on  the  6th  of  JVovembery  two  days  after 
the  vessel  left  the  DelawarCy  says  she  mounted  twen- 
ty-eight 

'  JLemuel  Janson^  of  the  Den  Onzekeren^  says  she 
inounted  twenty^eight  guns.  Jacob  FiXy  a  sailor  on 
board  the  Dutch  ship,  says  the  same.  John  Hallrick^ 
seaman  on  board  the  Betty  Cathcart^  says  the  same. 
Charles  M^Donald^  mate  of  this  ship,  says  she  had 
twenty-eight  guns  on  the  11th  of  November ^  when 
they  took  him. 

Hans  Evertson^  mate  of  the  Den  Onzekeren^  taken 
the  16th  of  November y  says  she  had  then  twenty-eight 
guns  mounted. 

Adrianus  Pappagaay^  the  doctor  of  the  Dutch  ship, 
says  she  had  twenty-eight  guns.  Here  then  is  such 
concurrent  testimony  of  the  increased  force  of  this 
vessel,  that  it  is  impossible  not  to  admit  it;  and  if  ad- 
mitted, it  carries  with  it  the  most  unequivocal  proof 
that  the  ship  the  Citizen  of  MarseiUes^  did  increase 
her  force  of  guns  mounted^  and  prepared  for  use  within 
the  territory  of  the  United  States: — There  was  no  po- 
sitive proof  as  to  the  new  gun  carriages  being  actually 
carried  on  board;  neither  was  there  any  of  their  being 
on  board  when  she  first  arrived.  Mr,  Harrison  men- 
tions the  repairing  of  some,  and  where  old  ones  were 
rotten,  the  replacing  them.  If  this  was  solely  for  those 
guns  that  were  actually  mounted  at  her  arrival,  I  see 
nothing  against  it.  It  could  not  be  called  an  augmen- 
tation of  her  force — neither  is  there  any  evidence  suf- 
ficient to  convince  mv  mind  that  the  crew  of  the  Citi- 
zen  of  Marseilles^  at  her  going  out  was  increased,  or 
if  increased,  in  any  way  that  could  be  said  to  infringe 

2  P  our 
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17M.     our  neutrality.  Though  some  of  the  evideftces  say  tfecy 
Moadie     wcrc  iiot  all  native  Frenchmen  from  their  language. 
The  Betty  Jct  they  all  agree  that  the  strength  of  the  crew  were 
^^■*^*^    so,  the  others  were  a  mixture,  there  is  no  proof  of  any 
one  American  citizen  being  on  board,  unless  Quin 
was;  as  to  other  nations,  I  know  of  no  right  we  have 
to  control  their  seamen.    The  27th  article  of  our 
treaty  with  Holland^  which,  by  the  3d  article  of  the 
treaty  with  France^  in  my  opinion  is  confirmed  to  them 
also,  admits  the  carrying  away  seamen  or  other  na- 
tives or  inhabitants  of  the  respective  nations  on  board 
of  any  of  their  vessels,  whether  of  merchandize  or 
war. 

From  a  careful  review  of  the  evidence  produced  in 
this  cause,  it  appears  clearly  to  me  that  the  ship  Citi- 
zen of  Marseillesy  at  her  arrival  in  Philadelphia^ 
mounted  only  twelve  guns,  and  had  others y  but  the 
precise  number  is  not  ascertained^  in  her  hold'  that  at 
the  time  of  her  leaving  the  river,  she  had  twenty-six  or 
twenty-eight  mounted:  That  captain  Chabert  having 
been  refused  permission  to  open  new  ports  in  PhUadel- 
phia^  and  declaring  he  did  not  wish  to  infringe  the  laws, 
and  having  afterwards  done  so  within  the  territories  of 
the  United  States^  could  not  and  does  not  plead  igno- 
rance as  an  excuse.  Whatever  he  did  was  with  his 
eyes  open,  and  being  forewarned,  he  must  abide  the 
consequences. 

It  remains  now  for  me  to  inquire  into  the  law  ari- 
sing  from  the  foregoing  facts,  and  the  power  and  duty 
of  this  court  thereupon. 

There  cannot  be  a  doubt  that  if  a  prosecution  was 
instituted  agamst  captain  Chaberty  or  any  of  the  per- 
sons  concerned  in  increasing,  augmenting,  or  pro- 
curing to  be  increased  or  augmented,  the  force  of  the 
vessel,  under  the  act  of  June  last,  but  that  a  conviction 
must  follow.  There  a  penalty  of  fine  and  imprison, 
ment  is  declared,  as  a  punishment  for  a  breach  of  the 

sovereignty 
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sovereignty  and  neutrality  of  the  United  States ^  and  1 795. 
this  by  a  municipal  law  of  our  own:  but  what  does  the  Moodie 
law  of  nations  require  further?  I  have  in  the  course  of  The  Betty 
the  last  summer,  delivered  my  opinion  on  this  question  c*^^***^ 
so  f ilUy  in  this  court,  that  I  need  only  now  repeat  some 
part  of  the  law  then  laid  down.  In  the  case  of  Janson 
V.  Talboty  I  stated  that  this  court,  by  the  law  of  na- 
tions, has  jurisdiction  over  captures  made  by  foreign 
vessels  of  war,  of  the  vessels  of  any  other  nation,  with 
whom  they  are  at  war,  provided  such  vessels  were 
equipped  here,  in  breach  of  our  sovereignty  and  neu- 
trality, and  the  prizes  are  brought  infra  prasidia  of 
this  country.  By  the  law  of  nations,  no  foreign  power, 
its  subjects  or  citizens,  has  any  right  to  erect  castles, 
enlist  troops,  or  equip  vessels  of  war  in  die  territory 
or  ports  of  another.  Such  acts  are  breaches  of  neu- 
trality, and  may  be  punished  by  seizing  the  persons 
and  property  of  the  offenders.  Vessels  of  war  «a  equip- 
ped»  are  illegal  ab  origme,  and  no  prizes  they  make 
will  be  legal  as  to  the  offended  power  ^  if  brought  infra 
prasidia.  The  seizure  and  restoration  of  such  prizes 
are  what  the  laws  of  neutrality  justly  claim.  You  must 
either  permit  both  parties  to  equip  in  your  ports,  or 
neither.  Should  either  equip  without  your  consent, 
the  least  you  can  clb,  is  to  divest  them  of  the  prizes 
they  may  have  thus  illegally  taken,  and  restore  them 
to  the  other  party,  or  else  permit  them  to  equip  also. 
This  cause  and  this  decree  were  submitted  to  the 
circuit  court  in  October  last,  and  there  affirmed.  An 
appeal  to  the  supreme  court  is  still  undetermined,  but 
until  this  opinion  is  overruled  by  that  tribunal,  I  hold 
myself  bound  to  consider  it  as  a  law. 

I  gave  a  like  decision  lately,  in  the  case  of  the 
schooner  Naney^  from  a  full  conviction  that  the  prin- 
ciples I  laid  down  formerly,  were  founded  on  the  rules 
oi propriety  and  the  law  of  nations. 

Henry 
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Henry  Rose  v.  ffimilij  Gronings^  and  a  quantity  sf 

Coffee. 


Property  A  LTHOUGH  two  separate  libels  have  been  filed 
a  French  xV  in  this  cause,  yet  it  has  been  considered  all  along 
£w1r^Spa-^s  forming  but  one  suit.  There  have  been,  also,  sepa- 
b**^i«*^  rate  claims  interposed,  and  the  pleadings  are  made  up 
deronation.  in  both  cases  separate;  but  all  the  evidence  adduced, 
bv  the  pa?^  ^"d  the  arguments  of  counsel,  have,  in  a  great  mea- 
chuen  to    gure.  Considered  this  cause  in  one  view  orduj  with  the 

this  pl&ce,  '  ,  ^      . 

will  be  re-    exception  of  its  being  contended  that  the  claimants^ 
thU^courL    GroningSj  stand  in  a  difierent  situation,  as  being  pur* 
brouirhTby  ^^^scrs  (without  notice,  and  at  second  hand)  of  a  part 
an  ajjcnt  of  only  of  the  coflfee  in  dispute.  The  libels,  which  are 
en;  the  pro-  transcripts  of  each  other,  state,  that  the  schooner  Sa- 
Sufficient?/  ^^»  Commanded  by  Joshua  Hubert^  with  Henry  Rose 
^^"ijSf tri  ^^  board  as  supercargo  for  the  owners,  American  citi- 
ffinai  owners  zeus,  residing  at  Norfolk  in  Firginia^  being  on  a  voy- 
^n"^f\he  *6?  f™"^  Port-au-Prince  J  where  she  had  taken  a 
u.  states,    cargo  entirely  belonging  to  citizens  of  the   United 
States^  and  bound  to  Firginia^  was,  on  the  24th  Feb^ 
ruary  last,  on  the  high  seas,  a  few  leagues  from  the 
island  of  Cuba^  forcibly  taken  possession  of  by  a 
French  privateer  called  La  Franfois,  commanded  by 
one  Domnaque^  and  carried  into  Barracoa  under  Da- 
nish colours;  where,  without  any  investigation  or  con> 
denmation,  according  to  the  established  laws  of  na- 
tionS)  the  cargo  was  sold  and  disposed  of  to  a  certaia 
Raymond  Cotty  either  on  his  own  account  or  as  agent 
for  others,  and  the  greater  part  thereof  clandestinely- 
removed  in  the  night  from  the  said  schooner  Sarah 
on  board  the.  schooner  Example^  commanded  by  the 
said  Cott^  and  brought  into»  this  port  by  him  in  the 
month  of  March  last^  when  it  was  attached  by  process 

^  from 
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from  this  court,  on  account  of  the  former  owners.  To  i804. 
this  libel  two  several  claims  and  answers  have  been  Henry  Rom 
filed:  one  by  /.  /.  Himili^  as  consignee  and  agent  for  HimiEet at 
Nathaniel  Bingleyy  a  citizen  of  Virginia^  and  owner  of 
twenty-eight  hogsheads,  two  tierces,  and  six  sacks  of 
coffee,  imported  in  the  schooner  Sarah  and  arrested  as 
stated  in  the  libel;  the  other  by  Lewis  and  R.  Groning 
as  owners  of  forty  hogsheads  of  coffee  imported  in  the 
schooner  Example^  and  arrested  as  also  stated  in  the 
libel.  The  claimants  neither  admit  nor  deny  the  allega- 
tions in  the  libels,  having,  as  they  allege,  no  know- 
ledge thereof;  but  say,  that  they  had  heard  and  be- 
lieve that  the  schooner  Sarah  and  cargo  were  captured 
as  there  stated,  and  were  forfeited  by  the  laws  of 
France  for  trading  with  the  brigands  of  IRspaniola. 
The  claims  and  answers  further  state,  that  the  said 
Henry  RosCy  fully  sensible  of  the  forfeiture  incurred, 
and  to  prevent  the  delay  incidental  to  condemnation, 
which  only  could  be  efiected  by  sending  to  the  tribu- 
nal of  St  JDomingOy  agreed  to  purchase  the  vessel  and 
a  part  of  the  cat-go  from  the  commander  of  the  pri- 
vateer, on  terms  settled  between  them,  without  wait- 
ing for  a  formal  condemnation.  The  claimants  further 
state  that  they  have  heard  and  believe,  that  a  regular 
condemnation  had  been  made  of  vessel  and  cargo  at 
one  of  the  ports  of  St.  Domingo;  that  the  sentence 
was  detained  for  forty  days  by  some  accidental  cau- 
ses, but  afterwards  forwarded  to  the  captain  of  the  . 
privateer.  The  claimants  further  state  that  a  special 
agent  had  been  sent  to  procure  a  copy  of  the  condem- ' 
nation,  and  they  contend  that,  admitting  the  capture  as 
stated  in  the  libel,  yet  as  the  sale  was  with  the  assent  of 
the  actor  in  the  first  instance,  and  since  sanctioned  by 
the  decree  of  condemnation,  (as  they  have  heard  and 
believe)  therefore  their  right  and  title  is  good  in  law, 
aAd  the  libel  ought  to  be  dismissed.  Replications  have 
been  filed  to  these  claims  and  answers,  which  admit 

the 
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1  a04.  the  purchase  of  the  schooner  Sarah  by  the  said  Hertry 
Henry  Rose  jRosey  and  the  claims  and  answers  in  relation  thereto, 
BGiniUet  ai.  but  protest  against  every  other  part  of  the  same. 

From  this  view  and  statement  of  the  pleadings,  se- 
veral questions  have  been  made  and  agreed  upon  by 
the  different  counsel. 

1.  As  to  the  identity  of  the  articles. 

2.  As  to  the  legality  of  the  capture. 

3.  As  to  any  change  of  property  by  the  capture. 

4.  Whether  the  libellant's  title  to  the  property  is 
such  as  will  entitle  him  to  maintain  suit  for  the  same. 

In  considering  these  questions  I  will  begin  with  the 
last,  viz.  Whether  under  existing  circumstances  of 
the  trade  to  Port-au-Prince,  the  actors  could  acquire 
property  in  any  article  purchased  there. 

The  counsel  for  the  claimants  have,  with  great  in- 
genuity, contended  this  point,  and  adduced  a  variety 
of  reasoning  to  prove  that  the  cargo  of  the  brig  Sarah 
having  been  purchased  in  a  brigand  port,  the  title  is 
bad  in  the  first  instance.  Admitting  the  force  of  this 
argument,  as  far  as  it  may  apply  in  a  court  of  the  na- 
tion claiming  the  jurisdiction  and  where  this  is  stated 
to  be  an  offence,  the  question  occurs — Is  this  court 
competent  to  decide?  The  proclamation  said  to  have 
been  issued,  forbidding  such  trade,  is  not  produced. 
Hearsay  evidence  of  its  being  issued  is  brought  for- 
ward,  but  in  such  a  loose  and  vague  way  as  to  afford 
no  precise  knowledge  of  its  tenor;  and  even  if  it  did 
exist,  it  being  only  a  municipal  law  of  that  country, 
this  court  can  have  no  cognizance  of  a  breach  of  it. 
The  case  of  the  fTalsingham  packet,  quoted  from 
2  Robertson  77,  does  not  apply.  The  question  there 
was,  whether  a  British  court  of  admiralty  was  not 
bound  to  take  notice  of  a  flagrant  breach  of  the  muni- 
cipal laws  of  that  country,  as  respected  the  transac- 
tions of  their  own  subjects,  coming  immediately  before 
them:  even  there  the  principle  was  not  recognized  in 

the 
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ihe  court  below,  but  on  appeal  to  th^  supericAr  court     laoi. 
it  was  cstablislied  and  affirmed,  that  a  British  claim-  HeniyRMe 
ant  could  not  entitle  himself  in  that  court  to  a  restitu-  mm  et  sL 
tion  of  property,  which,  by  his  own  shewing,  had  been 
employed  in  an  illicit  trade.  Is  there  any  similarly 
between  that  and  the  present  case? 

By  the  nintli  section  of  the  judiciary  act,  this  court 
has  jurisdiction  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seizures  under 
laws  of  impost,  navigation  or  trade,  where  th^  seizures 
are  made  within  their  respective  districts,  either  on 
land  or  water,  as  well  as  upon  the  high  seas;  and  also 
of  all  suits  for  penalties  or  forfeiture  incurred  under 
the  laws  of  the  United  States;  but  will  this  give  juris- 
diction as  to  any  offences  against  the  municipal  laws 
of  other  countries?  Surely  not. 

This  case  was  assimilated  to  that  of  blockade.  One 
is  recognized  by  the  law  of  nations,  or  treaty,  which 
18  tantamount  between  the  parties  to  the  treaty*  The 
other  is  merely  municipal;  but  I  will  suppose  that  a 
neutral  vessel  had  escaped  from  a  blockaded  port  and 
was  captured  for  having  entered  it  contrary  to  the  law 
of  nations;  and  that  this  vessel  is  afterwards  recap- 
tured. Will  it  be  contended  that  the  original  owner, 
in  a  court  of  his  own  nation,  cannot  claim  his  property 
on  payment  of  salvage,  because  he  had  committed  a 
breach  of  the  law  of  nations?  The  entering  the  block- 
aded port  was  only  illegal  as  to  the  nation  at  war:  the 
party  does  it  at  his  peril;  he  runs  the  risque  and  is 
amenable  to  the  offended  nation  if  caught.^  Do  poli- 
cies of  insurance  become  void,  because  of  this  illegali- 
ty in  the  trade?  The  premium  of  insurance  rises  ac- 
cording to  the  risques,  but  the  contract  is  not  vitiated 
by  a  breach  of  the  municipal  laws  of  other  states.  On 
this  point  therefore,  I  am  decidedly  of  opinion  that 
this  court  has  no  jurisdiction. 

I  will  now  consider  whether  any  change  of  property 

has 
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1804.  has  tadm  piece;  znA  here  it  mght  be8uffideQt4oj9j||r, 
H«ni7  Rose  that^HO  cvidencc  on  that  point  has  been  produced,  ex- 
HkniH  M  at.  ^^P^  ^^  seizure  and  carrying  the  Sarah  into  Barracoaj 
and  the  consequent  possession  for  twenty-four  hours 
and  upwards,  which  was  contended  on  the  authority 
of  Vattel  to  be  sufficient.  To  this  I  answer,  that  it 
seems  to  be  the  settled  law  of  nations^t this  day,  that 
before  ship  or  goods  can  be  disposed  of  by  the  captor 
there  must  be  a  regular  judicial  proceeding,  whei^eiii 
both  parties  may  be  heard,  and  condemnation  thoc* 
upon,  as  prize  in  a  court  of  admiralty,  judging  by  tke 
law  of  nations  and  treaties.  This  is  Isud  down  in  the 
'  famous  answer  to  the  Russian  memorial,  reported  in 
Collet.  JurkHca^  p.  135;  and  the  law  there  staled  has 
never  been  ccmtrovorted  raice.  In  Douglas  591. 
Lends  v.  fioiney^  Lord  Mansfield  declared  tlie  unani- 
mous opinion  of  the  court  That  no  property  vests  in 
any  goods  taken  at  sea  or  land  till  a  sanction  of  con- 
.  demnation.  Thi^  was  recognized  and  established  in 
this  state  in  the  case  quoted  from  Bay^s  Reports  471. 
There  the  court  declared,  they  could  by,  no  means  as- 
sent to  the  doctrine  from  Vattel^  (which  was  reliedon 
with  such  apparent  earnestness  in  tlus  cause  also)  and 
after  referring  to  numerous  authorities  the  judges  de- 
clare, that  after  all  those  authorities,  ^id  the  reason  of 
the  thing  itself,  which  q>pears  to  be  a  part  of  the  ac- 
knowledged law  of  nations,  a  bare  dictum  of  VattePs^ 
however  respectable  his  authority  may  be  in  other  re- 
spects, is  not  of  sufficient  weight  to  justify  the  positicm 
contended  for.  It  is  stated  in  the  plea^gs  that  the 
party  consented  to  the  sale  and  transfer.  No  proof 
however  is  produced  on  that  point.  I  shall  therefore 
pass  it  over,  as  well  as  the  next,  relative  to  the  legali- 
ty of  the  capture,  that  being  already  considered  fiUly ' 
'   in  the  first  part  of  this  decree. 

The  last  and  only  remaining  question  to  be  consi- 
dered is  respecting  the  identity  of  the  articles  libelled 

against. 
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i^^ttiist.  It  appears  from  the  return  of  the  marslyal  on  i804. 
the  first  warranty  that  he  arrested  tiirenty-eight  hogs-  Henry  rom 
heads,  two  tierces,  and  six  sacks  oi  cofiee,  which,  by  Himitt  ec  t&. 
the  claim  and  answer  of  Mr.  JUm&y  he  acknowledges 
to  bav«  been  imported  in  the  sdiooner  Sarah,  and 
consigned  to  him  by  Nathaniel  Bmgley.  This  part  of 
tile  Sarah^g  cai^  had  ne^er  been  removed  froxa  the 
time  it  was  shipped  at  Port -OU' Prince^  until  the  Sa-^ 
rah  arrived  in  this  port;  and  the  counsel  for  the  claim- 
ants acknowledge  the  evidence  respecting  these  ard- 
dtt,  to  be  strong,  though  not  conclusive.  I  have  no 
doubt  on  the  matter,  suid  therefore  decree  restitution 
thereof  with  costs.  The  marghal  returns  on  the  second 
warrant,  that  he  aiteated  forty  hogsheads  of  coffee,  as 
mentioned  therein,  part  marked  WP,  and  part  HR. 
These  marks  agree  with  the  original  invoipe  at  Port- 
aU'Prince;  they  were  imported  here  and  landed  from 
the  schooner  Example,  Captain  Cotty  as  appears  by 
has  maiufeBt^  delivered  to  Mr.  TTwmpson,  the  boarding 
officer.  It  appears  that  he  purchased  part  of  the  Sa- 
rah^s  cargo  at  JBarracoay  that  the  schooner  Example, 
which  he  commanded  there,  was  carried  alongside  the 
Sktrah^  and  took  out  great  part  of  her  cargo  in  the 
night,  and  brought  it  to  this  port. 

Miehard  Smallwood,  a  customhouse  officer,  weighed 
the  c9Tgp  of  the  schooner  Example;  it  consisted  of^ 
hogsheads  and  bags  of  coffee,  and  of  coffee  in  bidk. 
Some  of  the  iu^sheads  were  marked  HR,  but  the  R 
wa3  scratched  over  by  the  mate  to  make  it  agree  with 
the  permit. 

Park  Apery  says,  Mr.  Gronmg  purchased  e^hty- 
one  hogsheads  and  other  parcels  of  coffee  from  Mr. 
£indh  in  May  last,  imported  in  the  schooner  Exam-* 
pie,  and  marked  H.  Some  were  marked  WP  and  HR, 
others  had  their  marks  rubbed  out;  and  in  some  of 
those  marked  HR,  that  mark  was  erased;  but  this  had 

2.Q  been 
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1804.    been  done  prior  to  Mr.  Grontngh  purchase,  who  waa^ 
Henry  Ro«e  ignorant  of  any  elaim  to  them. 
HimiH  «t  rf.      Captain  Muiz  proved  the  removal  of  part  of  the  car- 
go  from  the  Sarah  to  the  Example^  at  Barracoa,  at 

night.  ' 

James  Gabeau  proved  the  landing  of  about  eighty 
hogsheads  of  coffee  from  the  schooner  Example^ 
marked  WP,  which  mark  he  erased*  Captain  Dicken^ 
son  saw  forty  hogsheads  of  cotkc  turned  out  of  Mr. 
Or(ming*s  store;  he  could  trace  out  the  old  marks  of 
WP  and  HR,  one  of  which  had  a  paint  brush  run 
across  it. 

Mr.  Martel  was  present  when  the  marshal  seized 
forty  hogsheads  coffee  from  Mr.  Q¥oning.  The  marks 
were  scratched  out,  some  with  a  painter's  brush,  others 
with  a  cooper's  ax.  The  original  marks,  however,  WP 
and  HR  were  still  discemable,  and  the  whole  were 
new  marked  H;  many  of  those  marked  WP  were 
done  by  himself  at  Port-au-Prince.  Mr.  LtaRman,  Ac 
deputy  marshal,  says,  he  seized  forty  hogsheads  of 
coflfee  in  Mr,  Qroning^s  possession,  who  said  he  had 
purchased  them  from  Mr.  MtnUi;  they  had  been  c»4- 
ginally  marked  In  the  centre  of  the  head,  WP  and  HR; 
some  were  dubbed  off,  and  others  blacked  over;  and 
they  were  all  new  marked  widi  the  letter  H. 

Here  then  is  evidence,  of  eighty-two  hc^heads  widi 
these  marks,  having  been  landed  from  the  Example^ 
evidence  of  part  of  the  cargo  of  the  Sarah  being  put 
on  board  the  Example  in  the  night,  further  evidence 
of  the  cargo  of  the  Sarah  having  been  purchased  by 
captain  Cott  ior  Mr.  Bingleyy  of  his  consigning  it  to 
Mr.  Hhnilif  and  Mr.  Htmili  selling  it  to  Mr.  Orordng^ 
of  all  the  marks  being  altered,  after  her  arrival  here, 
but  they  were  still  so  visible  as  to  be  plainly  distin* 
guished,  and  all  this  from  the  evidence  of  seven  differ- 
ent Motnesses.  Compare  this  with  the  case  quoted  from 
Robertson^s  Reports  328.;  there  the  court  said  it  did  not 

absolutely 


Dkirkt  Court  6f.  Smth  CaraSm.  aQl 

ftbsokrtely  af^ar,  that  die  ship  was  the  aame,  and  the     ibo4. 


property  may  have  undengooe  a  conversion  by  fair  Henry  Roi« 

sale;  here  there  can  be  no  doubt  either  as  to  vessel  or  mum  et  ai. 
goods;  it  is  scareely  possible  evar  to  obtain  clearer 
evidence  than  that  before  the  court.  The  articles  are 
the  same,  and  no  evidence  is  produced*  to  shew  that 
the  (Higinal  owners  have  ever  been  legally  divested  of 
them.  I  am  therefore  decidedly  of  opinion,  that  resti- 
tution  of  the  forty  hogsheads  be  also  made,  and  de* 
cree  accordkigly ,  but  without  costs  as  to  Messrs*  Oro^ 
nings;  they  were  imiocent  purchasers,  and  although 
they  may  have  their  remedy  over,  yet  they  ought  not 
to  be  saddled  with  the  costs  of  this  libel.  Theirs  is  dif- 
ferent from  Bingky^s  purchase,  who  knew  the  situa* 
tion  of  vessel  and  cargo,  as  captain  Muiz  says  he 
heard  him  declare  that  the  o^ptain  of  the  privatfeer  was 
wrong  to  give  up  the  vessePs  papers,  as  there  would 
be  some  difficulty  in  condemning  her.  Let  these  par* 
ties  therefore  each  pay  then*  own  costs. 

As  notice  of  an  appeal  has  been  publicly  given,  I 
have  entered  more  fiilly  into  the  reasons  of  my  decree  « 

dian  usual.  I  have  maturely  weighed  the  arguments 
Of  the  counsel,  and  conskhH^  the  circumstances  of 
this  case,  and  having  determined  to  the  best  of  my 
judgment,  I  shall  rest  perfecdy  satisfied  with  the  de<- 
cision  of  the  superior  tribunals. 


30e  '     Cases  ae^u^td  in  the 


1805.      Henry  Rose  v.  /.  /-  Himili  nnd  a  quantity  of  Coffee. 

April.  • 

A  sentence  HT^HE  procecdbgs  in  this  case  are  similar  to  tiiooe 

of  com'  " 
nation. 


^"^"ffoi'n-    A     in  the  cause  between  the  said  parties,  which 
dedupooa  was  determined  before  me  on  the  6th  of  September 


minicipal 

rej^uiation,  last.  In  the  dccrec  then  delivered  I  stated  that,  aU 
^t'made  till  though  two  Separate  libels  had  been  filed,  yet  they  had 
ca  Ture^of  ^^^  considered  as  forming  but  one  suit;  and  the  par- 
the  property  ties  agreed  that  all  the  evidence  then  produced,  should 
aeas/shioi  be  applied  to  both  cases.  But  as  new  evidence  has  since 
not  avail  to   \y^^xk  adduccd,  and  which  is  contended  on  the  part  of. 

prevent  res-  '  »  l 

titution  of    the  clakaaift  to  be  final  and  conclusive,  it  has  become . 
ty  to  UieOTi-  ncccssary  to  reconsider  the  testimony  as  far  as  rehles 
cr8*\firbc  to  the  .case. now  before  the  court. 
brouf^bt  jt  is  contended  by  the  advocates  for  the  actors  that 

within  the  .  -  '  ,  -11 

jurisdiction  two  pomts  oiuy  are  necessary  to  be  considered* 

of  JwVcollJ^     1st.  Whether  the  property  libelled  against  is  esta- 

try,  of  which  5iished  bv  sufficient  proof,  to  be  the  same  that  ww 

those  owners 

are  citizens,  scizcd  on  the  high  scas,  and  carried  into  Barracoa  and 
there  sold? 

2d.  Whether  the  right  of  the  original  owner  has  un- 
dergone  any  change? 

In  support  of  these  points,  the  whole  evidence  as  to 
the  identity  of  the  articles,  has  been  recapitulated;  and 
the  new  evidence  of  Mr.  jBingley^  (who  was  mate  of 
the  Sarah  when  captured,  and  who  purchased  and 
shipped,  by  his  own  sliewing,  all  the  remainder  of  the 
Sarah^s  cargo,  that  could  not  be  stowed  in  the  Ex^ 
ample^  and  consigned  it  to  the  claimant  by  the  Saraii^ 
in  addition  to  the  former  evidence,  is  contended  to  he 
fully  sufficient  as  to  the  first  point 

As  to  the  second,  (whether  the  right  of  the  original 
'  owner  has  undergone  any  change)  a  variety  of  argu- 
ments 
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metits  has  been  used,  and  a  number  of  cases  produ-  id05. 
ced  to  shew  that  no  change  of  property  has  taken  Hesiy  Ro>e 
place,  •  particularly  that  the  decree  of  condemnation,  Him^'etaT. 
which  could  not  be  procured  on  the  former  trial,  but 
is  now  produced  and  filed>  can  have  no  operation  on 
the  present  question,  because  that  decree  is  dated  tlie 
19th  oiJuhf  1804,  and  is  grounded  on  an  ordonnanoe 
of  the  governor  general  of  St^  Domingo^  dated  the 
lOdi  of  March  preceding;  whereas  it  appears  from 
evidence  before  tlie  court,  that  die  capture  was  made 
on  the  93d  February  1804,  fifteen  days  prior  to  the 
ordonnance,  for  a  breach  of  which  she  is  condemned; 
and  that  the  process  of  this  court,  under  which  this 
suit  was  commenced,  issued  in  AprU^  three  months 
bdfore  the  date  of  the  decree  of  condemnation.  A  num- 
bisr  of  cases  were  produced  to  shew  that  property  ta- 
k^nron  the  high  seas  cannot  be  changed  but  by  con- 
demnation, and  that  this  must  be  done  by  courts  of 
conpetiiit  jurisdiction,  and  also  that  it  must  appear 
that  the  property  was  condemned  either  as  contraband 
or  belonging  to  an  enemy. 

That  in  the  present  case  the  oflfence  stated  in  the 
deoree  of  condemnation,  being  for  a  breach  of  muni- 
cipal law,  the  court  could  have  no  jurisdiction,  unless 
seizure  was  made  within  its  jurisdictional  limits,  and 
not  on  the  high  seas.  For  the  claimant  it  was  con- 
tended, 

1st.  That  it  was  incumbent  on  the  actor  to  shew  a 
good  title  to  the  articles  in  the  first  instance. 

2d.  That  he  has  been  divested  of  it  improperly,  by 
this  suit.  It  was  contended  with  great  earnestness  that 
Port-au-Prince^  at  the  time  of  the  purchase,  being  pos- 
sessed by  the  brigands,  no  sale  by  them  could  be  le- 
gal, and,  therefore,  the  actors  having  no  good  tide  in 
the  first  instance,  cannot  claim  the  justice  of  this  court. 

3d.  That  the  capture  was  made  m  such  a  way  as  to 

enable 
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%9QS*  (Miabfe  the  purchasers  under  k  to  hakl-apQi»t  alt  per« 
Henry  lioM  SOUS  whatsoever.  It  waa  also  contended,  thataldK>iigfa 
Bfwtu'etaL  the  decree  of  condemnation  recites  the  ofdoajpaneeof 
the  governor  general  of  the  10th  Maroh  only » yet  tbene 
were  previous  onlonnancea  of  a  similar  nature  against 
trade  with  the  brigands^and  that  the  decretal  part  be* 
ing  the  substance  of  the  decree,  and  that  part  declaring 
the  prc^rty  to  be  condemned,  is  fully  sufficient;  and 
that  the  reasoning  on  which  it  is  founded,  cannot  aC^ 
feet  the  decree  itself.  That,  let  the  grounds  of  OQn« 
demnation,  in  a  court  of  competent  jurisdictioo,  be 
what  they  may,  the  sale  is  conclusive  as  to  purchasers^ 
even  if  made  before  condemnation.  Much  time  was 
consumed  in  the  discussion  of  cases  relative  to  insu-* 
ranee,  which  diflfer  extremely  from  the  present;  as  also 
respecting  condemnations,  where  the  vessel  was  not 
immediately  within  the  jurisdiction  of  the  court,  but 
in  another  country. 

I  do  not  think  it  necessary  at  present  to  go  over  all 
these  arguments  and  cases  again.  I  have  formerly  de* 
cided  on  this  point,  and  find  the  case  from  4  Bobmson 
supports  that  decision.  In  my  former- decree,  I  exa- 
mined minutely  all  the  evidence  as  to  the  identity  of 
the  property,  and  if  any  further  proof  was  wanting, 
that  is  fully  supplied  by  the  new  witness,  Mr.  Bmg- 
ley. 

The  only  question,  therefore,  now  necessary  for  me 
to  investigate  is,  whether  the  decree  of  condemnation 
filed  in  this  cause,  is  final  and  conclusive,  or  whether 
this  court,  under  the  peculiar  circumstances  of  this 
case,  may  not,  if  it  ^all  be  found  irrelevant,  say  so. 
In  a  former  decree  already  mentioned,  I  also  deli- 
vered my  opinion  that  no  transfer  of  ^x>perty  ctMild 
legally  take  place  so  as  to  divest  the  former  ownV) 
without  a  regular  previous  condemnaticni  by  a  court 
having  competent  jurisdiction.  How  will  this  apply  to 
the  case  now  before  me? 

The 
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The  property  Ub^ed  is  forcibly  taken  possession  of  1805. 
on  the  high  seas  25th  Februartf  1804,  the  sale  is  made  HemyBcM 
soon  aft^r,  and  the  property  brought  to  Charleston  the  HimiKetdL 
i^2d  April  fi^owiiig,  where  it  was  attached  by  process 
of  this  court.  No  condemnation  of  this  property  took 
place  until  the  ISth  July  f(^owing,  and  the  only 
ground  stated  for  such  condemnation  is  an  ordonnance 
of  the  governor  general  of  St.  DorhingOy  dated  the 
10th  March  preceding,  and  subsequentto  the  capture^ 
but  it  is  alleged  that  there  was  proof  of  another  ordon- 
nance forbidding  the  trade,  in  a  former  cause;  if  so, 
it  should  have  been  produced  again  and  made  an  ex- 
hibit, if  reliance  on  it  was  contemplated.  I  hold  my-> 
setf  bound  to  determine  according  to  law,  and  the  evi- 
dence produced  or  admitted  in  each  case.  Jt  might  be 
snfiicient  for  me  on  this  occasion,  barely  to  refer  to 
former  decisions,  where  I  have  thought  it  necessary 
that  a  regular  condemnation  should  precede  a  sale, 
unless  by  order  of  court,  with  consent  of  parties,  or  in 
case  of  perishable  articles;  but  where  a  decree  of  con- 
demnation  is  brought  forward  and  relied  on,  and  it 
appears  on  the  face  of  it,  that  it  is  grounded  on  an  or- 
donnance, (and  that  a  municipal  one)  passed  subse- 
quently to  the  capture,  ought  not  the  decree  to  be 
opened  and  examined,  and  can  this  in  any  manner 
shake  the  established  doctrine  that  decrees  of  foreign 
tribunals  ought  to  be  respected?  I  think  not.  Had  the 
property  been  condemned  as  belonging  to  an  enemy 
or  as  contraband  of  war,  I  should  have  thought  myself 
bound  not  to  interfere,  and  the  only  remedy  left  to 
the  owners  would  have  been  that  pointed  out  by  the 
counsel  for  the  claimant,  to  apply  to  the  court  of  ap- 
peal of  the  party,  where  the  condemnation  was  made, 
or  to'  the  executive  of  the  party  insured.  But  in  the^ 
present  case,  as  the  property  of  the  actors  was  actually 
brought  within  their  own  jurisdiction  long  before  any 

judicial 
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1805.    judicial  decision  had  taken  place  elsewhere,  and  as  the 


Ueiu7  Rose  marshal  of  this  court  had  the  custody  of  it,  at  least 
HimiMetai.  three  iDOnths  prior  to  any  such  decision,  that  alone 
might  hs»re  been  good  cause  for  ordmng  restitution; 
but  when  in  addition  to  this  it  appears  that  the  decree 
declaring  this  legal  prize,  is  stated  to  be  in  pursuance 
of  a  local  ordonnance^  and  that  made  subsequent  to 
the  seizure,  I  hold  myself  bound  under  the  circum- 
stances of  this  case  to  support  the  Ubel  filed  in  this 
cause,  and  do  order,  adjudge  and  decree  that  the  pray- 
er thereof  which  claims  restitution,  be  granted.  As  it 
does  not  appear  that  the  claimants  was  any  way  con- 
cerned in  the  capture,  or  that  there  was  any  collusion 
between  her  and  the  captors.  I  therefore  order  that 
each  party  pay  his  own  costs. 

The 
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The  two  preceding  cases  of  Roac  v«  Ihmely  were  decided  by 
judge  Be^i  and  as  they^were  carried  by  appeal  into  \hfi  higher 
court9|  we  subjoin,  for  the  information  of  the  reader,  the  ^ol* 
lowing  decisions  by  judge  Johnaon  in  the  circuit  court  of  South 
Caroiinay  and  also  the  opinions  of  judge  Johnson  and  chief  jus* 
tice  Marshall  in  the  suprame  court  of  the  United  States^  on  th^ 
several  appeals. 

CIRCUIT  COURT  OF  SOUTH  CAROLINA. 

Rose  V.  Htmely-et  al.  on  Apftcalfrom  the  Admiralty, 

JoHjvsoN,  Circtdt  Judge.  .       -g^^ 

JancMy  11. 

CERTAIN  parcels  of  coffee  were  libelled  against  as  havins r;^ tt — 
M.        «                     1          V     .-    ,                    ,      ,,     .  ,     *  New  evidence 
been  illegally  captured  on  the  h^h  seas,  and  sold  without  admissible  od 

any  condemoation.  They  were  claimed  by  Himely  and  others,  VP^»  ""^ 
who  stated  that  the  Sarah  had  been  engaged  in  an  illicit  trade  produce  it,  on 
with  the  brigands;  that,  on  her  return,  she  was  captured  by  a  SSSn^iw^' 
French  privateer,  and  carried  into  Barracooj  where  she  was  duty  chiirgeable 
libelled  and  condemned:  and,  though  she  had  not  been  duly  con*  ^  ^ J^^pg^^*^ 
demned,  yet  that  the  cargo  could  not  be  reclaimed^  aa  it  was  sold  ins  ^t  m  the 
by  consent  of  the  supercargo  of  the  libellants. 

On  the  sixth  day  of  Sefttember  last  this  cause  came  on  to  be 
heard  before  the  (Strict  court,  and  the  articles  libelled  were  con- 
demned for  want  of  evidence  to  support  the  allegations  of  the 
claimant.  From  this  decision  an  appeal,  is  made  to  the  circuk 
court,  and  two  questions  have  been  argued,  upon  which  I  am  now 
to  decide. 

1st.  Whether  the  party  appellant  is  entitled  to  adduce  new 
evidence. 

2d.  Whether,  upon  cause  shewn,  the  court  would  asugn  him  a 
term  probatory,  for  that  purpose.- 

Upon  the  first  question,  the  argument  of  counsel  turned  chiefly 
uppntbe  construction  of  the  act  of  congress  oi  March  3d  1803, 
which  gives  the  right  of  appeal  from  the  district  to  the  circuit 
court,and  from  the  latter  to  the  supreme  court  of  the  United  States. 
It  was  admitted  that  the  clause  respecting  the  adduction  of  ne^ 
evidence  relates  solely  to  the  supreme  court;  but,  if  the  supreme 

court 
2R 
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1805.  court  was  bound  to  receive  new  evidence  in  such  cases,  it  was 
'  j^^i^  contended  that  there  would  be  an  absurdity  in  denying  the  right 
▼•  to  do  so  to  the  circuit  courty  to  which  an  appeal  lies  in  the  first 
'  instance. 

It  does  not  appear  tx>  me  that  the  question  in  Uiis  case  depends 
at  all  upoti  the  coostmctinn  of  this  act.  The  clause  which  relates 
tb  th«  adductkm  of  hew  evidence  in  the  supreme  courts  was  in- 
t^ndted  only  to  restrict  that  court  from  receiving  new  evidence  in 
any  Mher  tauses  than  those  of  admiraky  or  maritime  jurisdiction; 
with  regard  to  which  that  court  is  left  at  til)erty  to  regulate  its 
proceedings  by  the  principles  of  the  civil  lawy  by  which  they  are 
governed  in  such  cases.  Whether,  therefore,  the  appellant  in  an 
admiralty  cause  is  entitled  to  produce  new  evidence*  is  a  general 
question;  and,  however  inconsistent  it  may  appear  to  those  who 
consider  the  subject  according  to  the  principles  of  common  law, 
it  is  certainly  laid  down  in  writers  upon  the  civil  law  {Clarke^s 
Praxis,  Comet  on  Courts,  Br^wit  on  Civ.  and  Adm.  law)  that  the 
<  appellant  has  the  privilege  *^  non  allegata  allegarey  et  mm  probata 
^ftroBaft;**  err^  in  other  wttrdi,  to  go  into  a  plenary  investigation 
bf  his  Case  utider  a  v^ry  few  restrictions,  introduced  ohly  for  the 
purpose  of  protecting^  the  appell^  as  it  should  seetti)  fhMh  ^ht 
daiiger  of  pi&^jury  or  surprise.  Ah  appeal,  thereibi^,  hi  Uie  ad^ 
tniralty  is  rather  in  nature  of  a  Oew  trials  ih  which  the  i^on 
(A6es  not  enter  into  the  mefe  consideratioh  of  the  propriety  of  the 
decision  of  the  judge  below,  upon  the  evidence  befbtw  him,  but 
affoids  an  opportunity  to  the  appelhttit  to  pfesekit  his  case  with 
the  best  possible  aspect  that  new  idlegations^  or  new  evidenee  adk 
l^oM  it. 

My  decisiofi  on  the  second  point  must  depifthd  ^pm  the  nat«re 
of  the  evidence  proposed  to  be  adduced,  and  the  sofficleney  ef 
tibe  grounds  set  ferth  in  the  affidavit  to  shew  that  the  inalHlily  ef 
the  elaiitiaMt  to  piroduce  awch  evklenoe  at  the  time  was  not  akri> 
butable  to  his  own  laches. 

The  evMente  proposed  to  be  adduced  was  «  duly  eertiled  copy 
of  the  condemnation,  and  the  examination  of  witnesses  10  prove 
that  tht  liheRMit  had  consented  to  the  sale  at  which  the  daimant 
purchased:  and  the  cause  shewn  on  affidavit  Why  he  is  not 
<>haigeable  with  laches  is  the  embarrassed  static  of  French  aAdrs 
in  the  island  of  ^.  Oosuii^,  and  the  loss  of  a  vessel  by  which  he 
had  ordered  the  sentence  of  condemnation  to  be  ferwaMed>  and 
the  captain  of  which  wais  a  wimess  to  prove  the  assent  #f  tiie 
Itbellant  to  the  sale. 

With  fegard  to  the  materiality  of  the  evidence>  tliei%  tm  be 
MS  doubt:  a  condemnation  sanctioned  by  the  law  of  nations  would 

have 
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have  set  every  question  to  rest;  and  the  assent  of  the  supercargo      ]805. 

to  the  sale  at  which  the  claimant  purchased  would  certainly  — 

have  changed  the  property  of  the  articles  sold,  so  that  the  libel 

could  not  have  been  sustained,  however  the  Ubellant  might  have  ^"""^  •*  4 

retained  a  claim  against  the  captors  for  the  proceeds  of  such 

sale. 

The  causes  set  forth  by  the  claimant  to  exempt  himself  froQi 
the  imputation  of  neglect  are  also,  in  their  nature,  free  from  all 
suspicion.  They  cannot  be  mere  fabrications;  they  are  fiicts  of 
general  notoriety,  and  such  as  may  well  have  produced  the  dis- 
appointment attributed  to  them. 

I  therefore  order  that  the  appellant  have  time  assigned  him 
until  the  sitting  of  this  court  in  May  next  to  adduce  evidence  tp 
prove  the  assent  of  the  libellants  to  the  sale  of  the  articles  libel- 
led, or  the  legal  condemnation  thereof  according  to  his  prayer* 
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OHJ^SOJ^y  justice.  Although  there  are  three  distinct  libels 
filed  in  these  cases,  yet,  in  the  course  of  investigation,  they 
are  all  brought  to  depend  upon  the  same  circumstances,  and 
were  argued  before  me  as  one  cause.  The  two  first  were  decided 
in  Sefitember  last,  when  the  copy  of  the  condemnation  had  not 
been  received,  and  the  decision  of  the  district  court  rested  upon 
the  ground  of  a  defect  of  condemnation.  But,  upon  a  motion  be^ 
(ore  this  court  for  leave  to  adduce  new  evidence  upon  the  appeal> 
I  decided  in  favour  of  its  admissibility,  and  the  sentence  of  con- 
demnation having  been  received  before  the  expiration  of  the 
term  probatory  assigned  to  the  appellants,  I  am  now,  consistentlf 
with  my  decision,  to  consider  the  condemnation  as  eqiially  affect- 
ing the  rights  of  the  paities  in  all  the  three  cases. 

At  the  hearing  upon  the  appeal  there  was  also  a  witness  in 
behalf  of  the  appellants  who  testified  that  he  was  one  of  the 
officers  of  the  capturing  vessel,  and  that  he  saw  in  the  possession 
of  his  captain  a  permit  from  the  i^ent  of  the  French  government 
resident  at  St,  Jag-o,  to  sell  the  Sarah  and  her  cargo,  and  that  she 
was  sold  by  virtue  of  that  permit.  But  1  shall  not  notice  this  evi- 
dence in  framing  my  opinion,  because  it  appears  to  me  subject 
to  this  objection,  that  a  certificate  of  the  granting  of  such  a  per- 
mit might  have  been  obtained  from  the  chancery  of  the  agent 
himself,  if  such  an  officer  esusted,  and  did  that  act  in  an  official 
capacity. 

Upon  the  hearing  of  the  two  first  causes  in  the  district  court 
the  identity  of  the  goods  was  also  a  point;  and  a  defect  of  evi- 
dence to  prove  that  identity  was  strongly  insisted  upon  in  the 
argument;  but  this  ground  was  relinquished  upon  the  appeal, 
and  the  only  point  contested  was  the  right  of  property. 

The  following  are  the  circumstances  on  which  the  court  pro- 
ceeds to  form  its  decision,  as  they  are  collected  from  the  libels, 
answers,  depositions,  and  writings  in  evidence. 

The  schooner  Sarah,  an  American  bottom,  owned  by  citizens 
of  the  United  Statca^  sailed  from  JVor/oUt  with  a  cargo  consisting 
entirely  of  provisions,  owned  also  by  citizens  of  the  United  Statea. 
For  whatever  port  she  cleared,  her  real  destination  was  to  the  # 
brigand  ports  of  St.  Domingo^  several  of  which  she  entered;  ttid, 
having  disposed  of  her  cargo,  took  in  the  sugar  and  coffee  which 

arc 
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«re  the  subject  of  this  suit.  On  her  voyage  from  Port  de  Pair,      1805. 
•ne  of  these  brigand  ports,  she  was  capttired  by  a  French  priva-       j^^^ 
teer  and  carried  into  Barracoa^  where  Roee^  the  supercargo,  and    ^    v. 
libellant  in  these  cases,  purchased  her  from  the  captors.  The       ^  ^  ^ 
principal  part  of  the  cargo  was  purchased  by  captain  Cotty  of  the 
Example^  then,  lying  at  Barracooy  in  behalf  of  the  respondent 
Mmeiy,  and  transferred  during  the  night  from  the  Sarah  to  the 
£j!:afn/ile. 

The  Example^  having  sailed  for  this  port,  was  followed  by 
Eose;  and  the  sugar  and  coffee,  shipped  on  board  of  her  from  the 
Sarahj  have  been  libelled  on  behalf  of  the  original  owners.  Prior 
to  the  suing  out  of  the  libel,  part  of  the  coffee  had  been  sold  ta 
Messrs.  Gromnga  of  this  place,  who  are  acknowledged  to  be  in* 
nocent  purchasers  without  notice;  but,  as  the  English  doctrine 
relative  to  sales  in  market  overt  is  unknown  to  the  laws  of  this 
state,  it  is  not  contended  that  their  claim  rests  on  any  better 
ground  than  that  of  Himely,  or  Cotty  who  purchased  immediately 
from  the  captors. 

It  appears,  that  when  the  cargo  of  the  Sarah  was  sold,  no  con- 
demnation had  taken  place;  that  she  was  afterwards  libelled  and 
condemned  at  St.  DonUngOy  on  the  1 3th  July  1804.  The  Sarah 
had  been  captured  on  the  2Sd  February  1804;  the  sale  of  the 
cargo  took  place  on  the  1 8th  Marchy  and  had  arrived  in  this  port 
and  been  proceeded  against  by  warrants  out  of  the  district  court) 
served  on  the  4th  May  1804,  more  than  two  months  previous  to 
the  date  of  the  sentence  of  condemnation. 

Upon  examining  that  sentence,  it  appears  to  be  professedly 
founded  upon  an  arr^t  of  the  captain  general  Ferrandy  dated 
March  1st,  1804,  declaring  the  port  of  Santo  Doviingo  to  be  the 
only  free  port  in  that  island,  and  directing  that  neutral  vessels 
trading  to  any  other  pbrt  should  be  brought  to  adjudication. 

It  vras  asserted  in  argument,  and  was,  I  believe,  the  fact,  that 
general  Le  Cierc  had  formerly  issued  a  similar  arrSt;  but  this 
has  not  been  proved  to  the  satisfaction  of  the  court,  nor  does  it 
appear  to  be  one  of  those  facts,  the  notoriety  of  which  will  justir 
fy  this  court  in  noticing  it. 

On  behalf  of  the  claimants,  it  is  contended,  that  there  is  an 
original  defect  in  the  title  of  the  Ubellants,  as  the  property  ap- 
pears to  have  been  purchased  &om  revolted  slaves,  a  description 
of  people  who  could  not  possess,  and,  of  course,  could  not  con« 
vey  a  right  of  property  to  others.  That  there  is  a  turpitude  in  the 
trade,  which  ought  to  predispose  this  court  to  discountenance 
the  pretensions  of  the  libellants.  That  if  the  libellants  ever  pos- 
sessed a  right,  it  wa^  defeated  by  the  capture  wbich,  alone,  gave 
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1805*      *  posMtfiion,  not  to  be  violated  by  as;  if  not  by  the  capture,  by 
the  carrying  infrd  ftncHdia;  if  not  by  carrying  infra  fintsidia^  by 


V.  the  effect  of  the  condemnation. 
Hiaely  cc  al.  y^^  ^j^^  libellant  it  was  argued  that  there  eould  be  no  original 
defect  in  the  title  acquired  from  the  brigands,  because  a  power 
existing  de/acto^  is,  to  neutrals,  a  power  dcjure.  That  the  sub- 
jects of  the  existfng  government  of  Hayei  were  a  mixed  multi- 
tude of  slaves  and  coloured  freemen,  the  latter  of  whom,  before 
the  revolution,  possessed  extensive  estates,  and  who,  for  aught 
we  know,  may  have  been  the  vendors  of  these  articles.  That  the 
law  of  nations  knows  no  such  description  of  persons  as  slaves; 
nor  is  every  description  of  slaves,  even  within  the  United  BtatcM^ 
destitute  of  right  of  property.  That  opinions  on  this  subject  are 
widely  different,  and  that  decisions  of  courts  would  fluctuate  ac- 
cording to  the  state  in  which  they  were  pronounced,  and  the 
judge  who  presided.  That  if  there  is  turpitude  in  trading  with 
the  brigands,  it  is  equally  conspicuous  in  the  conduct  of  the 
claimaints,  in  lying  in  wsdt  to  derive  a  profit  from  ravages  on  our 
commerce,  and  in  the  clandestine  manner  in  which  the  property 
was  transferred  from  one  of  these  vessels  to  the  other.  That  the 
property  of  the  Ubellants  could  not  be  devested  by  the  capture, 
or  candying  infi-d  prmMduLy  because  a  sentence  of  condemnation 
Is  indispensably  necessary  to  change  the  property.  That  this  sen- 
tence of  condemnation  could  not  operate  to  produce  that  effectf 

l«t.  Becnuse  the  captors,  before  condemnation,  had  parted  with 
that  possession  which  alone  could  give  the  court  its  prize  juris- 
diction over  the  property. 

2d.  Because,  before  the  condemnation,  this  property  had  ac- 
tually been  brought  within  the  jurisdiction  of  our  own  courts, 
and  thus  became  revested  by  the  yu«  fioatHmhui, 

3d.  Because  the  sentence  of  condemnation  appears  on  the  &ce 
of  it  to  be  incMifiistent  with  every  idea  of  law  and  justice,  inas- 
much as  the  £Act  was  committed  before  the  arr^t  was  passed 
which  was  made  the  foundation  of  the  sentence. 

4tli.  Because  it  is  in  direct  violation  of  the  twelfth  article  of 

the  convention  with  France^  inasmuch  as  the  trade  to  Port-au^ 

Prince  was  a  trade  to  the  port  of  an  enemy  of  France^  which  is 

9«actioii«di  under  certun  restrictions,  by  that  article;  and  also 

in  violation  of  the  twenty-second  article,  which  enjoins  that  th6 

adjudication  of  captured  American  vessels  shall  be  made  by  the 

tribuaals  of  the  country  into  which  the  prize  shall  be  carried^ 

and  of  tlie  twentieth  article,  which  prohibits  the  sale  of  ^ooc^ 

captured  before  adjudication  by  competent  authority* 

Without 
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Wkbout  OQUBideriiig  th^td  aarg^mtota  iq  detul»  I  shall  reeur      |Mj. 
to  the  principlea  adopted  by  the  distrid  court  in  its  deciaiona^    '   -^ — ^ 
and  afterwards  curaoriljr  examiiie  such  Of  the  arguments  of  coun**         r. 
ael  aa  shall  not  appear  tp  lae  to  be  disposed  of  by  my  preyiotts  *^**^  ^^  "^ 
observations* 

In  the  decree  of  Sefitember  1804  there  ate  three  questions 
considered. 

1st.  Whether  the  fibellants  could  acquire  any  legal  interest 
by  a  purchase  from  the  brigands. 

2d.  Whether  the  capture  and  firm  possession^  without  con* 
demnatiout  could  convey  a  title  to  the  claimants  which  the  court 
could  not  violate. 

3d.  The  question  of  identity.  But  this  last  is  relinquished  on 
the  appeal. 

The  second  question  no  longer  exists,  since  the  production  of 
the  condemnation:  and  on  the  first  i  would  only  remark^  that  it 
Is  too  much  of  a  refinement  upon  the  acquisition  of  property  in 
comnaercial  transactions)  especially  in  the  purchase  of  the  pro- 
ducts of  the  earth  from  the  actual  possessors  and  cultivators  ctf 
the  soiL  And  it  is  conclusive  against  the  doctrine  on  this  point, 
insisted  on  for  the  claimants,  than  even  the  French  courts  have 
not  ventured  to  adopt  such  a  principle.  But  I  must  here  expfess 
my  dissent  from  the  opinion  of  my  much  nsspected  associate  in 
this  court,  expressed  by  him  in  the  court  below;  to  wit«  ^<  that 
^  he  had  no  jurisdiction  of  the  question:"  becairaoi  wh^ntfver  a 
aourt  has  jurisdiction  of  the  principal  subjjoctof  a  suil»  it  must^ 
of  necessity,  decide  upon  all  questions  that  occur  in  the  course 
•f  iiiTeitigatiDn,  and  which  have  any  bearing  upon  the  principal 
canse  of  action.  Had  the  libellants  never  acquired  a  legal  interest 
in  this  property,  it  is  clear  that  their  suit  must  have  been  dis«- 
miseed  without  any  inquiry  into  the  subsequent  occurrences. 

In  tile  decree  of  the  comt  below  ol*4ftril  1805,  the  only  sub* 
ject  considered  was  the  efiect  of  the  decree  of  condemnation, 
hnd  it  was  declared  irrelevant  upon  two  grounds. 

Ist*  Becaose  upon  the  £vee  of  it,  it  appears  to  have  been  found* 
cd  on  an  ordinance  passed  subsequent  to  the  comwuesion  of  the 
act  for  which  the  vessel  and  cargo  were  oondenaned. 

Sd.  Because  the  property  was  actually  brought  within  the  jti* 
riadlotien  of  the  Urdted  ^utea  before  the  sentence  of  condenma* 
tion  was  pronounced. 

Upon  considering  the  first  of  these  grounds  it  will  be  per- 
ceived that  it  supposes  two  things,  viz.  that  a  decree  of  a  fo* 
reign  court  is  examinable,  and  that  it  derives  its  validity  from 
its  correctness;  doctrines  which,  in  my  opinion,  cannot  be  main- 
tained. 
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1^05.     tained.  The  respect  re^oimd  to  be  shewn  to  the  decreear  oC 
j^jj^    ""  foreign  tribunals  is  not  founded  upon  the  mere  amity  of  oaiion^. 
▼•  It  has  for  its  foundation  that  universal  equality  and  independence 

eye  w.  ^£>  ^11  gQyemmems  from  which  it  results^  as  Tai/^/ observes, 
that  ^'  to  undertake  to  examine  the  justice  of  a  definitive  sen* 
<<  tence  is  an  attack  on  the  jurisdiction  of  him  who  passed  it." 
It  becomes,  therefore,  an  absolute  right  of  nations  as  universal 
as  the  principle  on  which  it  depends,  and  one  which  we  cannot 
but  concede,  that  ^^  decisions  made  by  the  judge  of  the  place, 
^'  within  the  extent  of  his  powei*s,  shall  be  considered  as  justly 
<'  made.*'  Not  being  at  liberty  to  lift  up,  as  it  were,  the  man- 
tle of  justice  cast  about  their  decrees,  it  is,  as  to  other  courts 
immaterial  what  errors  it  covers.  Neither  the  fallibility  of  the 
judge,  the  perjury  of  witnesses,  nor  the  oppression  and  injustice 
of  nations  will  bunction  a  deviation  from  this  general  rule.  And, 
perhaps,  if  this  doctrine  were  not  deducibie  from  any  fixed  pna- 
ciple,  nations  must  long  since  have  adopted  it  from  a  necessaiy 
attention  to  general  convenience;  for,  otherwise,  the  aeatence 
I  am  now  considering  might  again  be  reviewed  in  the  courts  of 
Santo  Domingo^  and  from  thence  return  to  our  own  jurisdictioii, 
after  making  the  circuit  of  all  4he  courts  of  Europe. 

A  question  will,  no  doubt,  here  suggest  itself  to  those  who 
hear  me:  are  our  citizens,  then,  bound  to  acquiesce  under  Wf 
species  of  injustice;  and  do  they  sue  in  vain  to  our  courts  for 
relief?  The  answer  is,  while  our  government  makes  one  of  the 
society  of  nations,  we  are  bound  to  submit  to  the  obligation  of 
those  rules  which  that  society  have  assumed  for  their  conduct; 
rules  which  are  founded  in  truth  and  wisdom,  and,  but  for  the 
misapplication  arising  fit>m  fraud  and  flagitious  power,  are  well 
calculated  to  produce  the  best  effects. 

It  is  not  in  our  courts  that  redress  is  to  be  sought  for  the  ei^ 
rors  and  injustice  of  foreign  decisions.  Nations  pledge  to  each 
other  the  lives  and  fortunes  of  their  citizens,  and  even  their  nap 
tional  existence  for  the  integrity  and  correctness  of  their  judicial 
tribunals;  ^  and  when  justh:e  is  refused,  or  palpable  injustice 
"  done,  or  rules  and  forms  openly  violated,  or  an  odious  distinc* 
« tion  adopted  to  the  prejudice  of  the  subjects  of  another,"  and 
negotiation  for  satisfaction  fails,  the  appeal  lies  to  the  uUima 
raiio  of  nations.  The  government  is  bound  to  extend  a  protect- 
ing arm  to  her  citizens,  while  confining  themselves  strictly 
within  the  limits  of  their  duty;  and  to  make  compensation  to 
them  for  such  injuries  as  policy  may  withhold  her  £ro^  re« 
senting. 

The 


Dittriet  Court  of  Swih  (UaroBna.  321 

The  jurisAcdon  of  tke  court  of  admiralty  is  of  a  peculiar  na-      1 905. 
tare,  acting  vhollj  hi  rem^  and  not  affecting  the  rights  of  any       jj,j^ 
persons  whomsoeTer,  except  so  far  as  they  exist  in  the  thing         ▼• 
which  is  the  subject  of  the  libel.  Its  decrees  are  conclusive  "■•v  ct  a 
against  all  the  world;  a  doctrine  which,  as  to  the  right  of  pro- 
perty in  the  subject  libelled  is  strictly  and  universally  correct} 
^  whenever  the  court  is  erected  within  the  jurisdictional  limits 
^  of  the  power  which  constitutes  it,  when  the  subject  is  of  ad- 
*<  miraity  jurisdiction,  and  the  court  professes  to  sit  and  judge 
^  according  to  the  law  of  nations  and  the  style  of  the  admiralty/' 

Nor  must  it  be  supposed  that,  to  produce  this  effect  upon  the 
right  of  property,  the  decision  of  the  c6urt  must  be  formed  upon 
a  just  id^t  of  the  law  of  nations,  as  applied  to  any  particular  case. 
A  decision  founded  upon  an  erroneous  opinion  will  be  as  efficient 
in  that  respect  as  one  which  flows  from  the  most  unerring  judg< 
ment.  It  is  the  thing  decreed  that  courts  of  justice  are  to  regard^ 
and  not  the  reasons  from  whence  the  conclusions  were  deduced. 
€k>vemments,  indeed,  will  examine  into  the  correctness  of  pro- 
ceedings against  their  citizens,  and  will  insist  upon  satisfaction, 
or  dissolve  the  bonds  of  peace. 

It  remains  for  me  to  consider  the  second  principle  upon 
which  the  court  below  founded  the  decree  oi  April  last  in  favour 
of  the  libellant:  to  wit,  ^  that  as  the  property  of  the  actors  was 
^  actually  brought  into  their  own  jurisdiction  long  before  any 
**  judicial  decision  had  taken  place  elsewhere,  and  as  the  mar- 
*^  shal  of  this  court  had  custody  of  it  at  least  three  months  prior 
*^  to  any  such  decision,  that  alone  might  ha;ve  been  good  cause 
^  for  ordering  restitution." 

In  the  argument  upon  this  head,  counsel  contended  that  it  was 
the  possession  alone  which  could  bring  the  subject  within  the 
juriediction  of  the  court  of  admiralty  that  condemned  it.  That 
m  parting  with  the  possession  by  the  sale,  the  court  lost  its  ju- 
risdictiony  and  could  not  affect  the  right  of  property  by  their  de-^ 
cree.  The  court  below,  without  adopting  this  idea  in  the  exteiit 
contended  for,  appears  to  have  acted  upon  another,  namely,  that 
coming  within  our  jurisdiction,  it  could  no  longer  be  subject  to 
the  courts  of  France^  and  the  property  revested  by  the  JU8  fioti* 
Mwiniu 

I  am  sorry  to  be  here  again  under  the  necessity  of  adopting  a 
Afferent  opinion.  Mere  locality  will  not,  of  itself,  deprive  one 
court  of  its  jurisdiction,  nor  give  jurisdiction  to  another.  A  prize 
brought  into  our  ports  by  a  belligerent  continues  subject  to  the 
juriadiction  of  the  capturing  power,  although  the  corfiua  be 
within  the  limits  of  another  jurisdiction;  and  it  is  now  the  gene- 
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1805.     ^  practice  of  Eorpptoan  nalioDs  to  oondeite  in  th^  own  court* 
*"  "^'  captured  vesseU  carried  into  the  ports  of  an  aUy5  op  otoqa 

y.  neutral. 
iBiiidr  et  «i.  Oi^  the  other  hand,  a  prize  brought  into  our  porta  w6ald  net 
bf  that  circumatancct  be  subjected  to  our  juriadictionf  except  in 
the  aingle  case  of  assuming  jurisdiction  to  protect  our  neutralilTf 
as  in  the  cases  of  capture  within  our  jurisdictioBai  limits,  or  hf 
vestels  fitted  out  in  our  own  ports.  Nor  does  it  appear  to  m» 
Chat  the^u*  fio9tUtmnu  can  attach  in  this  case,  because  (his  cap- 
ture was  not  a  reprisal  upon  us  as  a  nation,  but  upon  a  smgle  of« 
fending  individual  in  the  commission  of  an  act  not  authorised  by 

his  nation. 

To  satisfy  the  mind  on  this  subject  it  is  necessary  to  inquire 
what  is  the  liability  of  an  individual  of  a  neutral  state  who  com- 
mits an  act  inconsistent  with  his  neutrality,  or  even  with,  th^ 
municipal  laws  of  another  natiixi*  How  is  the  state  to  which  lie 
belongs  affected  by  his  conduct,  and  who  is  to  decide  upon  the 
offence  with  which  he  is  charged?  As  to  the  tribunals  thai  are 
to  determine  on  the  offence,  there  is  no  longer  any  difference  of 
opinion  among  civilized  nations.  Every  nation  is  the  aibiter  and 
vindicator  of  its  own  rights;  and  the  courts  of  the  capturing 
power  have  exclusive  jurisdiction  of  questions  arising  en  sup** 
posed  breaches  of  neuu«lity,  the  violation  of  belligerent  righti» 
or  even  of  municipal  laws. 

With  regard  to  the  liability  of  individuals  charged  with  those 
offences,  it  is  proper  to  observe  that,  in  atrictiiesa,  eveiy  nation 
is  bound  to  restrain  its  own  citizens  from  the  commission  of 
offences  m;ainst  all  other  nadons.  But,  as  it  is  in^iossihley.iB  the 
present  state  of  thbgs  for  the  most  vigilant  government  te  pre- 
vent those  aggressions  which  a  love  of  gain  and  spirit  of  adven- 
ture  are  hgUrly  producing,  nations  have  agreed  in  giviBg  up  the 
individual  to  the  consequences  of  his  own  temerity,  and  the 
offender  is  now  treated  as  an  individual  enemy.  He  ia  abandoned 
by  his  own  government,  and  cannot  even  claim  the  rij^ts  of  wmr, 
but  from  the  humanity  or  policy  of  his  captor. 

A  consideration  which  will  set  this  idea  in  a  strong  point  of 
view,  and  shew  that  he  is  considered  as  waging  an  individuat 
war  with  the  capturing  belligerent  is  that,  if  he  escapee,  or 
rescues  his  vessel,  after  the  capture,  he  is  never  demModed  of 
his  government,  but  avoids  the  danger  as  any  other  enemy  wtmU 
in  similar  circumstances. 

If  an  American  vessel,  charged  wkh  a  breach  of  nentraiicy, 
should  be  captured  by  a  belligerent  beyond  our  juriadkliona! 
linuts,  and,  before  condenunimi^  should  be  driven  ate  one  of 

oor 
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OQF  ports  cttiier  bf  stress  of  weather  or  pursuit  of  in  enemf)      1805^ 

win  it  be  conteoded  that  this  court  can  interfere  to  devest  the       n^,^    - 

captor  of  his  possession?  It  must  be  recollected  that  such  an         ▼- 

attempt  would  draw  to  this  court  the  jurisdiction  of  a  question  '**■?"'  '^"•' 

which  it  is  6ie  acknowledged  right  of  the  belligerent  to  haye 

decided  by  his  own  tribunais.  Therefore,  in  the  case  of  a  neutrU 

captured  under  the  charge  of  breach  of  neutrality,  the  jum  fiostH^ 

i^xnU  can  only  attach  in  case  of  fescue  or  recapture;  and  his  na* 

tion  cannot  interfaie  to  restore  that  possession  which  he  has  lost 

by  Che  capture,  witiumt  becoming  a  party  in  the  ccmtest.  She  re* 

gsrds  the  indindnal  and  capturing  power  as  belligerents,  between 

wiiom  she  is  bound  equally  to  obsenre  the  laws  of  neutrality, 

and  pmrticulaHy  to  condder  possession  as  the  criterion  of  right, 

at  least  whfle  the  cause  of  capture  is  in  its  progress  to  adjudi- 

catioii. 

It  will  be  perceived  how  large  a  portion  of  the  argument  went 
to  justiHy,  or  condemn,  the  trade  In  which  this  vessel  was  en- 
gaged; the  one  side  contending  that  the  libellants  had  committed 
no  act  fcr  whidi  the  vessel  was  liiMe  to  condemnatiDn:  the  other, 
that  they  had  a  question  which  is  exclusively  cognizable  in  the 
oomts  of  the  capturing  power,  but  which  this  ccHirt  would  be 
eempelled  to  decide,  if  tibe  Sbel  be  sustained  upon  a  claim  inter* 
posed  on  behalf  of  the  captors,  or  even,  I  conceivcf  of  their  ven«^ 
d^;  unless  there  were  reason  to  contend  that  the  vessel  waff 
piratically  captured.  At  the  same  time  1  heartily  concur  in  the  ' 
opinion  that^  as  between  neutrals  at  least,  a  setiteoce  of  con* 
demnatiDn  is  Indispensably  necessary  to  produce  a  complete  de# 
▼Mtiture  of  property;  and,  unless  the  neutral  property  captured 
be  put  In  train  for  a  legal  adjudication,  I  should  think  a  nation  at 
liberty  to  seize  it)  as  having  been  piratically  taken.  For  the  cap- 
turing power  is  bound  to  satisfy  a  neutral  nation  that  she  had  a 
ligbt  to  attndL  her  cidzen;  and  it  will  be  found,  upon  reflection, 
tint  this  cannot  be  satis&etorily  done  in  any  other  mode  than  by 
a  decrte  of  her  tribunals  of  justice. 

Much  has  been  said  about  the  dUforent  modes  adopted  by  Eu« 
fopeae  naliotts  respeetiBg  the  devestiture  of  property  captured. 
These  rules  were  umversaHy  adopted  by  the  respective  nations 
te  regulate  the  claims  of  their  own  citizens  in  questions  of  saK 
vage  and  restitution.  In  case  of  alHance  in  war,  each  nation  ex- 
tended to>  its  dly  die  benefit  of  a  rule  which  ascertaified  the 
rights  of  its  own  citizens;  and  the  correctness  of  tiiese  rules  wat 
mere  matter  of  speculation,  not  afiecting  the  interests  of  neutrals^ 
itntU  Sreta  Britain  thought  proper^  in  the  last  war,  to  exact  a 
sUtage  oa  the  recapture  of  neutral  property. 

There 
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1805*         There  appear  to  me  to  remain  but  two  points  made  hf  ooun- 
"  ael  on  which  it  may  be  necessary  for  me  to  remark. 

1st.  How  far  the  sentence  of  condemnation  would  affect  the 
Iflmely  et  aL  property  after  the  sale. 

2d.  Whether  the  whole  transaction  was  not  iocoMiatent  walh 
the  treaty  subsisting  betweot  the  two  nations,  and  theretee 
produced  no  change  of  property. 

•  In  the  case  of  Skettfftmd  Turntr  ▼.  a  Parcel  of  Sugars,  decided 
in  this  district  court  in  the  year  1800,  in  fitvourof  the  puieiiasefe, 
and  confirmed  on  appeal  to  the  circuit  court,  the  proper^  ca|»- 
tured  was  carried  into  the  Hiavanna  and  Ubelled  and  condemned 
in  a  French  court  sitting  at  the  Cafie.  The  sale  also  took  place 
prior  to  the  condemnation. 

It  was  indeed  asserted  in  that  case,  bs  in  this^  that  the  sale  was 
made  nith  consent  of  the  captain;  but  there  was  no  evidence  to 
prove  it.  In  two  important  features,  then,  these  cases  are  paral- 
lel, and  I  might  rest  my  opinion  as  to  this  point  on  precedent 
alone.  But  it  affords  me  more  satlsfiu:tian  to  be  aUe  to  decide  en 
principle  also.  As  the  sale  waa  not  made  by  order  of  a  competent 
tribunal,  and  was  made  by  the  captors  at  a  time  when  their  riglit 
was  not  consummated  by  a  judfeial  decision,  the  claimant,  in thb 
ease,  could  hare  acquired  no  more  than  an  inchoate  right,  sob* 
ject  to  be  confirmed  or  defeated  by  the  event  of  the  decision  of 
the  court  to  which  the  cause  was  referred*  That-is,  he  acquiied 
no  greater  interest  than  that  of  the  captor  from  whom  he  pnr^ 
chased.  Had  the  decision  been  against  the  captors»  with  the  en* 
dence  now  before  me  I  should  not  hesitate  to  decide  in  ferour  of 
restitution;  but  by  the  decree  of  condemnation  the  gOTemraent 
of  France  has  made  the  act  of  capture,  its  own,  md  all  questions 
of  individual  interest  are  at  an  end. 

The  whole  of  the  arguments  founded  on  the  Vioiation  of  the 
treaty  is  subject  to  the  general  objectiiiny  that  they  lead  to  a 
revinon  of  the  decree  of  a  foreign  tribunal.  The  French.covrCs 
are  bound  by  the  convention  with  jFrmmej  and  it  is  to  be  pre- 
aunied  that  they  bear  it  In  mind  in  their  decision.  They  possess 
the  same  power  in  construing  its  meaning  and  effects  that  we  ds; 
and  though  their  opinion  may  be  erroneous,  their  decree  vrould 
not  therefore  be  vitiated. 

-  With  regard  to  the  ground  of  argument  drawn  from  die  Ifttti 
ardcle,  to  wit,  tluit  Port^e^Pmb:  is  the  port  of  an  enemy-of 
France^  and  therefore  a  trade  with  it  is  sanctioned  by  that  article^ 
I  think  it  totally  incorrect  in  point  of  feet.  France  has  not  yiOt  re- 
linquished the  contest;  and^  until  she  does,  I  must  think  that  all 
the  ports,  of  that  island  are  still  ports  of  France;  that' she  pos* 

sesses 
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•tMeB  •  ri|^  to  exclude  all  comme^jce  with  them;  alid  to  afibc  a      }%fUf* 
penalty  for  breach  of  this  exdu&ion.  There  is  a  peculiarit3r  in  thfr      ^q^ 
liiihappycoiifliccragiagia  that  devoted  island,  which  should  make    ,     ▼• 
us  hesitate  in  applying  to  it  the  rules  of  war  as  between  inde*^"*^  ^ 
pendent  nations.  Great  Britain,  deeply  interested  as  she  is  in 
diseressing  and  embarrassing  France,  has  not  ventured  to  applgr 
the  laws  of  war  to  this  newly  erected  empire.  On  the  contraiji 
•she  condemns  our  vessels  carrying  contraband  of  war  to  the 
brigand  ports,  as  if  to  the  ports  of  her  enemy,  although,  in  &ct, 
they  are  carried  to  the  most  inveterate  enemies  of  her  rival. 

As  the  30th  article  of  the  cc»ivention  relates  only  to  capture 
for  carrying  contraband  of  war  to  an  enemy's  port,  I  shall  pass 
it  over  without  any  observations;  and  shall  close  with  a  few  re- 
Biarks  on  the  32d  article,  the  last  noticed  in  the  argument. 

The  first  clause  of  this  article,  and  the  only  one  relative  to 
this  case,  is  in  the  following  words:  <*  It  u  further  agreed,  that 
^  in  all  cases,  the  established  courts  for  prize  causes,  in  the 
^  country  to  which  prizes  may  be  conducted,  shall  take  cogni* 
^  sance  of  them."  It  strikes  me  upon  an  attentive  consideration 
of  this  article,  that  the  only  object  of  it  was  a  recognition  of  the 
established  doctrine  that  the  comls  of  the  capturing  power  shall 
judge  of  the  legality  of  capture;  and  to  add  the  very  necessary 
provision  that  the  reasons  of  condemnation  shall  be,  in  all  cases, 
expressed  in  their  decrees.  But  certainly  the  words  literally 
taken  will  produce  the  inference  contended  for  by  counsel,  to 
wit,  that  vessels  captured  from  our  citizens  by  France  cannot 
be  condemned  except  in  a  French  port  It  would  be  absurd  to 
suppose  that  it  was  intended  to  give  jurisdiction  to  the  courts  of 
any  neutral  or  ally  into  whose  ports  such  prizes  might  be  carried. 
If  this  were  a  just  cmistruction  of  the  article,  it  would  only  fol- 
low that  a  vhdatioo  of  the  treaty  had  been  committed  for  which 
France  is  bound  to  make  atonement;  and  that  the  court  of  admi- 
ralty of  Santo  Dcmingo  was  incorrect  in  proceeding  to  adjudicate 
a  vessel  not  lying  in  their  own  port:  but  I  conceive  that  the  va- 
lidity of  the  decree  would  be  still  unshaken.  If  this  article  was 
not  brought  to  the  notice  of  that  court,  it  may  well  be  attributed 
to  the  laches  of  the  libeHant  himself^  in  not  making  this  defence, 
tm  indeed  any  other,  in  a  court  that  was  open  to  his  claim. 
But  there  is  a  liberality  and  candour  m,  the  construction  of 
Ireatiea  which  would  make  me  reject  the  one  here  contended 
for,  were  it  necessary  to  decide  upon  it.  For,  I  could  never  be 
induced  to  think  that  a  pcmit  of  such  importance  would  be  left 
to  mere  inference,  by  the  able  men  who  negotiate  that  treaty, 

when 


l$OSi     wben  it  toaM  to  easily  hftve  been  expreaied  in  a  single  uaequi- 
Hose   ""veeal  sentenee. 
,»    7'  Nor  do  I  thkik  that  the  interest  oC  the  neatnd  wonld  be 

^^  promoted  by  a  construction  subjecting  the  fair  trader  to  tlie 
melancholy  inconvenience  of  detention  in  some  distant  porty 
until  he  could  be  safely  conveyed  to  that  of  the  captor  for  adju- 
dication; or  be  exposed,  perhaps,  to  the  perils  of  the  ocean 
during  a  tedious  voyage,  for  the  same  purpose. 

Upon  the  whole,  I  am  of  opinion  that  the  decrees  in  these 
cases  should  be  reversed,  and  the  libels  be  dismissed.  But  as  tlie 
claimant  pu^hased  before  condemnation,  and  the  libeUant  bad 
a  foir  claim  to  this  investigationv  let  ^each  party  pay  ^s  owr 
costs.    See  4  Cranchj  241. 
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JLfJRSHJLLj  chief  justice.  This  ia  a  claim  for  a  cai*go  of  cof- 
fee, which,  after  being  shipped  from  a  port  in  St.  Doming 
In  possession  of  the  brigands,  was  captured  by  a  French  privateeri 
and  was  carried  into  Barracoa^  a  small  port  in  the  island  of  Cuba 
where  it  was  sold  by  the  captor.  The  cargo  having  been  brought 
by  the  purchaser  into  the  state  of  South  Carolina  was  libelled  in 
the  court  of  admiralty  by  the  original  American  owner.  The  pur- 
chaser defends  his  title  by  a  sentence  of  condemnation  pro- 
nounced by  a  tribunal  sitting  in  St,  Domingo^  after  the  property 
had  been  libelled  in  the  court  of  this  country,  and  by  an  order  of 
sale  made  by  a  person  styling  himself  delegate  of  the  French 
government  of  St,  Domingo  at  St,  Jago  de  Cuba. 

The  question  to  be  decided  is, 

Was  this  sentence  pronounced  by  a  court  of  competent  juris- 
diction? At  the  threshold  of  this  interesting  inquiry  a  difficulty 
presents  itself  which  b  of  no  inconsiderable  magnitude.  It  is 
this: 

Can  this  court  examine  the  jurisdiction  of  a  foreign  tribunal? 
The  court  pronouncing  the  sentence,  of  necessity,  decided  in  fa- 
vour of  its  jurisdiction,  and  if  the  decision  were  erroneous,  that 
enH>r,  it  is  said,  ought  to  be  con-ected  by  the  superior  tribunals  of 
its  own  country,  not  by  those  of  a  foreign  country. 

This  proposition  can  certainly  not  be  admitted  in  its  full  ex- 
tent. A  sentence  professing  on  its  fieice  to  be  the  sentence  of  a 
judicial  tribunal,  if  rendered  by  a  self  constituted  body,  or  by  a 
body  not  empowered  by  its  government  to  take  cognizance  of 
the  subject  which  it  had  decided,  could  have  no  legal  effect 
whatever.  The  power  of  the  court  there  is,  of  necessity,  exami- 
nable to  a  certain  extent  by  that  tribunal,  which  is  compelled  to 
decide,  whether  its  sentence  have  changed  the  right  of  property.  • 
The  power  under  which  it  acts  must  be  looked  into:  and  its  au- 
thority  to  decide  questions  which  it  professes  to  decide  must  be 
considered.  But  although  the  general  power  by  which  a  coui*t 
takes  jurisdiction  of  causes  must  be  inspected,  in  order  to  deter- 
mine whether  it  may  rightfully  do  what  it  professes  to  do,  it  is 
still  a  question  of  serious  difficulty,  whether  the  situation  of  the 
particular  thing  on  which  the  sentence  has  passed,  may  be  in- 
quired into,  for  the  purpose  of  deciding  whether  that  thing  were 
in  a  state  which  subjected  it  to  the  jurisdiction  of  the  court  pas- 
sing the  sentence.  For  example,  in  every  case  of  a  foreign  sen- 
tence condemning  a  vessel  as  prize  of  war,  the  authority  of  the 

tribunal 
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1805.     tittmiial  to  actf  as  a  priae  cottit»  mutt  be  esaaunafab.  .la  the 

1^^^^       questioDi  whether  the  vessel  condemned  were  in  a  sitiiatifin  tm 

T.         subject  her  to  the  jurisdiction  of  that  court)  also  ezaininable?  The 

HinMljr  «t  fli.  quosiion,  in  the  opinion  of  the  court»  must  be  answered  in  the 

affirmative. 

Upcm  principle  it  would  seem  that  the  operation  of  every 
judgment  must  depend  on  the  power  of  the  court  to  render  that- 
judgment)  or  in  other  wordsy  on  its  jurisdiction  over  the  subject- 
matter  which  it  has  determined.  In  some  cases  that  jurisdiction 
unquestionably  depends  as  well  on  the  state  of  the  thing  as  on  the 
constitution  of  the  court.  If  by  any  means  whatever,  a  prize  court 
should  be  induced  to  condemn,  as  prize  of  war,  a  vessel  which 
was  never  captured,  it  would  not  be  contended  that  the  condem* 
nation  operated  a  change  of  property.  Upon  principle  then  it 
would  seem,  that,  to  a  certain  extent,  the  capacity  of  the  court 
to  act  on  the  thing  condemned,  arising  from  its  being  within  or 
without  their  jurisdiction,  as  well  as  the  constitution  of  the  court* 
may  be  considered  by  that, tribunal  which  is  to  decide  ok  the  ef- 
fect of  the  sentence. 

Passing  from  principle  to  authority,  we  find  that  in  the  courts 
of  England^  whose  decisions  are  particularly  mentioned,  because 
we  are  best  acquainted  with  them,  and  because,  as  is  believedf 
they  give  to  foreign  sentences  as  full  effect  as  is  given  to  them 
*m  any  part  of  the  civilized  world,  the  position  that  the  sentence  of 
a  foreign  court  is  conclusive,  with  respect  to  what  is  proper  t6 
decide,  is  uniformly  qualified  with  the  limitation,  that  in  the 
given  case  it  has  jurisdiction  of  the  subject-matter. 

This  genei*al  dictum  is  explained  by  particular  cases, 

The  case  of  the  Ftad  Oyen^  1  Rob,  114.  was  a  vessel  con- 
demned  by  a  belligerent  court,  sitting  in  a  neutral  territory.  Con* 
sequently  the  objection  to  that  sentence  turned  entirely  on  the 
default  in  the  constitution  of  the  court.  The  Chrt9tofihrry  3  i?o^. 
173.  was  condemned  while  lying  in  the  port  of  an  ally;  the  juris- 
diction of  the  court  passing  the  sentence  was  affirmed,  but  no 
doubt  seems  to  have  been  enteitained  at  the  bar,  or  by  the  judge 
himself,  of  his  right  to  decide  the  question,  whether  a  court  of 
admiralty,  sitting  in  the  country  of  the  captor,  could  take  juris- 
diction of  a  prize  lying  in  the  port  of  an  ally.  The  decision  of  the 
tribunal  oi  Bayfmne^xn  favour  of  its  own  jurisdiction,  was  not  con* 
sidered  as  conclusive  in  the  court  of  admiralty  in  England;  but 
that  question  was  treated  as  being  perfectly  open  and  as  depen* 
ding  on  the  law  of  nations.  The  case  of  Kialigkety  3  Rob.  82.  is 
of  the  same  description  with  that  of  the  ChriHofiher^  and  esta* 
blishes  the  same  principle.  In  the  case  of  Hendrick  and  Marian  4 
Rob»  35.  Sir  William  Scott  determined  th^t  a  condenmation,  l^ 
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tlie  eourt  of  the  captor,  of  a  vessel  lyiog  in  a  neotml  por^  was     liflS« 
••nformable  to  the  ]H'acti€e  of  natioiMt  and  therefore  valid;  but    '  Bote""^ 
in  that  case  the  right  to  inquire  whether  the  aituatioii  of  the         v. 
thingt  the  lo^u9  in  quo^  did  not  take  it  out  of  the  jurisdicttCKi  of  ^"^  ^ 
the  courty  waa  considered  as  unquestionable. 
I   The  case  of  the  Ccmet^  6  Rob,  256.  stands  on  the  same  prin* 
ciples.  The  Helena^  4  Rob,  3.  was  a  British  vessel)  captured  by 
an    Algerine  •  corsair  owned  by  the  dey,  and  transferred  to  a 
Spanish  purchaser  by  a  public  act,  in  a  solemn  manner  before 
the  Spanish  consul.  The  transfer  was  guaranteed  by  the  dey 
himself.  The  vessel  was  again  transferred  to  a  British  purcha^- 
ser,  under  the  public  sanction  of  the  judge  of  the  vice  admiralty 
court  of  Minorca^  alter  that  place  had  surrendered  to  |he  Bri«- 
tish  arms.  On  a  claim  in  the  court  of  admiralty,  by  the  original 
British  owner,  Sir  WiUiam  Scott  afomed  the  title  of  the  pur- 
chaser, but  expressed  no  doubt  of  the  right  of  the  court  to  in* 
vestigate  the  subject 

The  manner,  in  which  this  subject  is  understood  in  the  courts 
of  England^  may  then  be  considered  as  established  on  uncontrop 
rertible  authority.  Although  no  case  has  been  found,  in  which 
the  validity  of  a  foreign  sentence  has  been  denied,  because  the 
thing  was  not  within  the  porta  of  the  captor,  yet  it  is  apparent^ 
that  the  courts  of  that  country  hold  themselves  warranted  in 
examiaing  the  jurisdiction  of  a  foreign  court,  by  which  a  sen- 
tence of  condemnation  has  passed,  not  only  in  relation  to  the. 
constitutional  powers  of  the  court,  but  also  in  relat  o  .  lo  the 
situation  of  the  thing  on  which  those  powers  are  exercised;  at 
least  so  far  as  the  right  of  the  foreign  court  to  take  jurisdiction 
qi  the  thing  is  regulated  by  the  law  of  nations  and  by  treaties. 
There  is  no  reason  to  suppose  that  the  tribunals  of  any  other  < 
country  whatever  deny  themselves  the  same  power.  It  is  there^ 
fore,  at  present,  considered  as  the  uniform  practice  of  civilised'  ^ 
nations,  and  is  adopted  by  this  court  as  the  true  principle  which 
ought  to  govern  in  this  case. 

In  pursuing  the  inquiry  then,  whether  the  tribunal  erected  in 
8t,  Domingo^  were  acting  on  a  case  of  which  it  had  jurisdiction^ 
when  the  Sarah  was  condemned,  this  court  will  examine  the 
Gonstitutidnal  powers  of  that  tribunal,  the  character  in  which  it 
acted,  and  the  situation  of  the  subject  on  which  it  acted. 

Admitting  that  the  ordinary  tribunal  erected  in  St,  Doming^ 
was  capable  of  acting  as  a  prize  court,  and  also  of  taking  cog- 
nizance of  offences  against  regulations  purely  municipal,  it  is 
majberial  to  inquire,  in  which  character  it  pronounced  the  seil- 
tence  of  condemaation,  in  the  case  now  under  consideration.  In 
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1805«      faking  ibis  inquiryi  the  relative  sltuatioD  of.  St»  Domingo  and 
j^^gg       France  must  necessarily  be  conaidercd. 

V.  The  colony  of  St.  Domingo^  originally  belonging  to  Franct^ 

e  y  et  ai.  |^^  broken  the  bond  which  connected  her  with  the  parent  state, 
had  declared  herself  independent]  and  was  endeavouring  to  sup- 
port that  independence  by  arms.  France  still  asserted  her  clain^ 
of  sovereignty,  and  had  employed  a  military  force  in  support  of 
that  claim.  A  war  de  facCo  then  unquestionably  existed  betweoa 
France  and-  St,  Domingo,  It  has  been  argued  that  the  colony 
having  declared  itself  a  sovereign  state,  and  having  thus  far 
maintained  its  sovereignty  by  arms,  must  be  conaideied  and 
treated  by  other  nations  as  sovereign  in  fact^  and  as  being  enti- 
tled to  maintain  the  same  intercourse  with  the  world,  that  ia 
maintained  by  other  belligerent  nations.  In  support  of  this  ar- 
gument, the  doctrines  of  Vattel  have  been  particularly  referred 
to.  But  the  language  of  that  writer  is  obviously  addressed  to 
sovereigns,  not  to  courts.  It  is  for  governments  todecide  whether 
tliey  will  consider  St,  Domingo  as  an  independent  nation;  and 
until  such  decision  shall  be  made,  or  France  shall  relinquish  her 
claim,  courts  of  justice  must  consider  the  ancient  state  of  things 
as  remaining  unaltered,  and  the  sovereign  power  of  France  over 
that  colony  as  still  subsisting. 

It  is  not  intended  to  say  that  belligerent  rights  may  not  be 
superadded  to  those  of  sovereignty.  But  admitting  a  aoverelgn 
who  is  endeavouring  to  reduce  his  revolted  subjects  to  obedi- 
ence, to  possess  both  sovereign  and  belligerent  rights,  and 
to  be  capable  of  acting  in  either  character,  the  manner  in  which 
he  acts  must  determine  the  character  of  the  act.  If  as  a  legislator 
he  publish  his  law,  ordaining  punishments  for  certain  offiuices> 
which  law  is  to  be.(q)plied  by  courts,  the  nature  of  the  law>  and 
of  the  proceeding^  under  it,  will  decide  whether  it  be  an  exer- 
cise of  belligerent  rights,  or  exclusively  of  his  sovereign  power, 
and  whether  the  court,  in  applying  this  law  to  particular  eases, 
acts  as  a  prize  court,  or  as  a  court  enforcing  municipal  regu- 
lations. 

Let  the  acts  of  the  French  government  which  relate  to  this 
subject  be  inspected. 

The  notification  given  by  Mr.  Pichon^  the  French  charge  des 
affaires  to  the  American  government,  which  was  published  in 
March  1803,  interdicts  all  manner  of  intercourse  with  the  ports 
of  St,  DonungOi  in  possessicm  of  the  revolted  neg^roes,  and  de- 
clares that  cruizers  will  arrest  all  foreign  vessels  attemfuing  to 
enter  any  other  port,  and  to  communicate  with  any  of  the  revolted 
negroes,  to  cany  either  ammunition  or  provisions  to  them.  Such 
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msels,  he  adds,  Bhall  be  confiscated,  and  the  commanders  se-      1805. 

▼erely  punished,  as  violating  the  rights  of  the  French  i-epnblic J^;;^ 

and  the  law  of  nations.  v. 

It  might  be  questioned,  under  this  notice,  whether  vessels  ^"^^'^  **  **" 
a«Uing  on  the  high  seas,  having  traded  with  one  of  the  brigand 
ports,  would  be  considered  as  liable  to  seizure  and  to  confisca-  • 
*»wi,  after  passing  the  territorial  jurisdiction  of  the  government 
of  iSlf.  Dondngo.  A  free  trade  with  that  colony  had  been  allowed, 
and  the  revocation  of  that  license  is  made  known  to  the  govern- 
ment of  the  United  States.  To  its  revocation,  the  ordinary  rights 
of  sovereignty  were  sufficient.  , 

The  notification,  however,  refers  to  the  orders  of  the  com- 
mander in  chief  of  the  French  republic  in  St,  Domingo^  and  that 
order  should  of  course  be  examined  as  exhibiting  more  perfect- 
ly the  extent  and  nature  of  the  rights  which  the  French  repub- 
lic purposed  to  exercise. 

The  particular  order  which  preceded  this  notification  is  in 
these  words:  <*  Every  vessel,  French  or  foreign,  which  shall  be 
found  by  the  vessels  of  the  republic  riding  at  anchor  in  the  ports 
of  the  island  not  designated  by  these  presents,  or  within  the 
bays,  creeks  and  landing  places  on  the  coast,  or  under  sail  at  a 
less  distance  than  two  leagues  from  the  coast  and  communicating 
with  the  land,  shall  be  forfeited/'  The  next  decree  is  dated  the 
33d  of  June  1803,  and  the  extract,  which  is  supposed  to  regu- 
late this  particular  subject,  is  in  these  words:  **  Every  vessel, 
French  or  foreign,  which  shall  be  found  by  the  vessels  of  the 
republic,  anchored  in  one  of  the  ports  of  the  island  not  designa- 
ted by  the  present  decree,  or  in  the  bays,  coves  or  landings  of 
the  coast,  or  under  ssdl  at  a  distance  less  than  two  leagues  from 
the  coast  and  communicating  with  the  land,  shall  be  arrested 
and  confiscated.'* 

Nothing  can  be  more  obvious  than  that  these  are  strictly  ter- 
ritorial regulations,  proceeding  from  the  sovereign  power  of  Se, 
Domingo^  and  intended  to  enforce  sovereign  rights.  Seizure  for 
a  breach  of  this  law  is  to  be  made  only  within  those  limits,  over 
which  the  sovereign  claimed  a  right  to  legislate,  in  virtue  of  that 
exclusive  dominion,  which  every  nation  possesses  within  its 
own  territory,  and  within  such  a  distance  from  the  land  as  may 
be  considered  as  a  part  of  its  territory.  This  power  is  the  same 
in  peace'and  in  war,  and  is  isxercised  according  to  the  discretion 
of  the  sovereign.  The  prohibition  and  the  penalty  are  the  same 
on  French  and  foreign  vessels. 

This  subject  was  again  taken  up  in  October  1803,  in  an  arr£t 
which  in  part  regulates  the  coasting  trade  of  the  island.  The  4th, 
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1M5«     Sth.and  6th  aitides  of  this  decree  respect  foreign  as  well  aa 

Bose   "*  French  vesaelsy  snd  subject  them  to  confiscation,  in  the  cases 

▼•         which  are  there  enumerated.  These  are  all  of  the  same  descripdcm' 

Hkmcly  et  aL  ^^  ^^^^^  stated  in  the  arrfit  of  the  22d  of  June^  and  no  seizure 

is  authorized  but  of  vessels  found  within  two  leagues  of  the  coast* 

The  last  decree  is  that  which  was  issued  by  general  Ferrand^ 
on  the  1st  day  of  March  1804.  This  deserves  the  more  attentioor 
because  it  is  that  on  which  the  courts^  profess  to*  found  their  sen* 
fence  of  condemnation  in  the  particular  case  under  constderatieo» 
and  because  general  Ferrand  uses  expressions  which  clearly  in^ 
dicate  the  pomt  of  view  in  which  all  these  arrets  were  oontem- 
plated  by  the  government  of  the  island. 

The  title  of  the  arrfet  is  "An  Arr^t,  relative  to  vessels  Ukcn 
in  contravention  of  the  dis^sitions  of  the  laws  and  regulations 
concerning  French  and  foreign  commerce,  in  the  colony." 

In  stating  the  motives  for  this  ordinance,  it  is  said,  "that some 
French  agents,  in  the  neighbouring  and  allied  islands,  had  mis* 
taken  the  application  of  tlie  laws  and  regulations  concenuiig 
vessels,  taken  in  contravention  upon  the  coasts  of  St.  D^ndngo^ 
occupied  by  the  rebels,  and  had  confounded  those  prises  witih 
those  which  were  made  upon  the  enemy  of  the  state.'* 

"  Desiring  to  put  an  end  to  all  the  abuses  which  might  result 
from  this  mistake,  and  which  would  be  as  injurious  to  the  terri* 
torial  sovereignty,  as  to  the  rights  of  neutrality,''  the  commander 
in  chief,  after  some  further  recitals»  which  are  not  deemed  ma- 
terial, ordains  the  law  under  which  the  tribunals  have  proceeded. 

The  distinction,  between  seizures  made  in  right  of  war  and 
those  which  are  made  for  infractions  of  the  commercial  regula- 
tions, established  by  the  sovereign  power  of  the  state,  is  here 
taken  in  terms;  and  that  legislation,  which  was  directed  against 
vessels  contravening  the  laws  and  regulations  ccHiceming  French 
and  foreign  commerce  in  the  colony,  is  clearly  of  the  latter  de- 
scription. 

The  first  articlq  of  this  ordinance  is  recited  in  the  sentence^ 
as  that  on  which  the  condemnation  was  founded.  It  is  in  these 
words:  "  The  port  of  St.  Domingo  is  the  only  one  in  the  colony 
of  St.  Domingoy  that  is  open  to  the  French  and  foreign  com« 
merce;  in  consequence,  all  vessels  anchored  in  the  bays,  har- 
bours and  landing  places  on  the  coast  occupied  by  the  rebels, 
those  cleared  for  the  ports  in  their  possession  coming  out  with 
or  without  a  cargo,  and  generally  all  vessels  sailing  in  the  terri- 
torial extent  of  the  island,  (except  that  from  cape  Rafihael  to 
Ocoa  bay)  found  at  a  distance  less  than  two  leagues  from  the 
coast,  shall  be  retained  bjr  the  state  vesads  and  privateers  having* 
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out  letters  of  marque,  irho  shall  c<mduct  thetn,  if  posatlHe,  into      1805; 
tlie  port  of  St.  DomingOy  that  the  confiscation  of  the  said  vessels  ""^Roi©""*" 
and  cargoes  may  be  pronounced/*  ▼. 

As  this  article  authorizes  a  seizure  of  those  vessels  only  which  ^ 
are  •<  sailing  within  the  territorial  extent  of  the  island,  found 
within  less  than  two  leagues  of  the  coent,*'  it  is  deemed  by  the 
court  to  be  suflfkiently  evident  that  the  seizure  and  confiscation 
are  made  in  consequence  of  a  violation  of  municipal  regulations 
and  not  in  right  of  war.  It  is  true  that  the  revolt  of  the  colony  is 
the  motive  for  this  exercise  of  sovereign  power.  Still  it  is  an  ex- 
ercise of  sovereign  power  restricting  itself  within  those  limits 
which  are  the  province  of  municipal  law,  not  the  exercise  of  a 
belligerent  ^right. 

The  tribunal  proftssing  to  carry  this  law  into  execution,  though 
capable  of  sitting  either  as  a  prize  or  an  instance  couit,  must  be 
considered  in  this  case,  as  acting  in  the  character  of  an  instance 
court,  since  it  is  in  that  character  that  it  punishes  violations  of 
municipal  law. 

The  ^rah  was  captured  more  than  ten  leagues  from  the  coast 
of  St,  Domingo,  was  never  carried  within  the  jurisdiction  of  the 
tribunal  of  that  colony,  was  sold  at  Barracoa  in  the  island  of  Cudoy 
and  afterwards  condemned  as  prize  under  the  arrgt  of  general 
^errand  which  has  been  stated. 

If  the  court  of  St.  Domingo  h(id  jurisdiction  of  the  case,  its 
sentence  is  conclusive.  If  it  had  no  jurisdiction,  the  proceedings 
are  coram  non  judicey  and  must  be  disregarded. 

Of  its  own  jurisdicdon,  so  far  as  it  depends  on  municipal  rules, 
the  court  of  a  foreign  nation  must  judge,  and  its  decisions  must 
be  respected.  But  if  it  exercise  a  jurisdiction  which,  according 
to  the  law  of  nations,  its  sovereign  could  not  confer,  however 
available  its  sentences  may  be  within  the  dominions  of  the  prince 
from  whom  the  authority  is  derived,  they  are  not  regarded  by 
foreign  courts.  This  distinction  is  taken  upon  this  principle,  that 
the  law  of  nations  is  the  law  of  all  tribunals  in  the  society  of  na- 
tions, and  is  supposed  to  be  equally  understood  by  all. 

Thus  the  sentence  of  a  court,  sitting  in  a  neutral  territory  and 
instituted  by  a  belligerent,  has  been  declared  not  to  change  the 
property  it  professed  to  condemn;  and  thus  the  question,  whether 
a  prize  court  sitting  in  the  country  of  the  captor  could  condemn 
property  lying  in  a  neutral  port,  has  been  freely  examined;  and 
although  the  jurisdiction  of  the  court  in  such  case  was  admitted, 
yet  no  doubt  appears  to  have  been  entertained  of  the  propriety 
of  examining  the  question^  and  deciding  it  according  to  the  prac- 
tice of  nations. 
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j^^^    "  dMRiiifltion  of  a  vMsel  and  cargo  by  a  foreign  tribunal  have  effec* 

V.         ted  a  change  of  property,  may  inquire  whether  the  senteiMie 

Him«ly  et  tL  ^^^  pronounced  by  a  court  which,  according  to  the  principles 

•f  national  law,  could  have  jurisdiction  over  the  subject,  this 

court  nMtst  inquire  whether,  in  conformity  with  that  law,  the  tn- 

.   hunal  sitting  at  St.  Domingo  to  punUh  violations  of  the  municipal 

laws  enacted  by  its  sovereign,  could  take  jurisdiction  of  a  vessel 

seised  on  the  high  seas  for  infracting  those  laws,  and  carried  into 

a  foreign  port. 

In  prosecuting  this  inquiry,  the  first  question  which  preaeata 
itself  to  the  mind  is,  what  act  gives  an  inchoate  jurisdiction  to  n 
courts   • 

It  cannot  be  the  offence  itself.  It  is  repugnant  to  every  idea  of 
a  proceeding  in  rem^  to  act  against  a  thing  which  is  not  in  the 
power  of  the  sovereign  under  whose  authority  the  court  proceeds, 
and  no  nation  will  admit  that  its  property  should  be  absolutely 
changed,  while  remaining  in  its  own  possession  by  a  sentence 
which  is  entirely  ex  parte.  Those  on  board  a  vessel  are  supposed 
to  represent  all  who  are  interested  in  it,  and  if  placed  in  a  sim- 
ation-  which  requires  them  to  take  notice  of  any  proceedings 
against  a  vessel  and  cargo,  and  enables  them  to  assist  Hie  riglite' 
of  the  interested,  the  cause  is  considered  as  being  prc^rly  heard, 
and  all  concerned  are  parties  to  it.  But  the  owners  of  vessels 
navigating  the  high  seas  or  lying  in  port,  cannot  take  notice  of 
9ny  proceeding^  which  may  be  instituted  against  those  vessels  in 
foreign  countries;  and  consequently  such  proceedings  would  be 
entirely  exfiarte^  and  a  sentence  founded  on  them  never  would 
be,  and  never  ought  to  be  regarded. 

The  offence  then  alleged  to  have  been  conunitted  by  the  Sarah 
could  not  be  cognizable  by  the  court  of  ^/.  Dondngoj  until  some 
other  act  were  performed,  which  should  make  the  owners  of  the 
vessel  and  cargo  parties  to  the  proceedings  instituted  against 
them,  and  should  place  them  within  the  legitimate  power  of  the 
sovereign,  for  the  infraction  of  whose  laws  they  were  to  be  con- 
fiscated. There  must  be  a  seizure  in  order  to  vest  the  posses- 
sion of  the  thing  in  the  offended  sovereign,  and  enable  his  couits 
to  proceed  against  it.  This  seizure,  if  made  either  by  a  civil  of- 
ficer or  a  cruizer,  acting  under  the  authority  of  the  sovereign, 
vests  the  possession  in  him,  and  enables  him  to  inquire  by  his 
tribunals  constituted  for  the  purpose,  into  the  allegations  made 
against  and  in  favour  of  the  offending  vessel.  Those  interested 
in  the  property  which  has  been  seized  are  considered  as  parties 
to  this  inquiry;  and  all  nations  admit  that  the  sentence,  whether 
correct  or  otherwise,  Is  conclusive.  Will  a  seizure  de/actoy  made 

without 
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without  the  territorial  diHiiioioii  of  the  sovereign  imdar  cover  of     IBM* 
whose  authority  it  is  made,  give  a  court  jurisdiction  of  a  thing       j^^j^ 
sever  brought  vrithin  the  dominion  of  that  sovereign^  xn,^' 

This  is  a  question  en  which  considerable  difiBculty  has  been  ^ 
felt,  and  on  which  some  contrariety  of  opinion  exists.  It  has  been 
doubted  whether  prDcee<Ungs  denominated  judicial  are  in  such  a 
case  merely  irregular  or  are  to  be  considered  as  absolutely  void, 
being  coram  mm  ju€Uce.  If  merely  irregular,  the  courts  of  the 
country  pronouncing  the  sentence  were  the  exclusive  judges  of 
that  irregularity,  and  their  decision  binds  the  world;  if  coram  non 
jujMcey  the  sentence  is  as  if  not  pronouneed. 

It  is  conceded  that  the  legislation  of  every  country  is  terrilo* 
rial;  that  beyond  its  territory  it  can  only  effect  its  own  subjects 
•r  citizens.  It  is  not  easy  to  conceive  a  power  to  execute  a  mu*- 
nicipal  law,  or  to  enforce  obedience  to  that  law,  without  the  drde 
in  which  that  law  operates.  A  powel*  to  seize  for  the  infraction  of 
a  law  is  derived  from  the  sovereign,  and  must  be  exercised,  it 
would  seem,  within  those  limits  which  circumscribe  the  sever* 
•ign  power.  The  rights  of  war  may  be  exercised  on  the  high 
seas,  because  war  is  carried  on  upon  the  high  seas;  but  the  paci- 
fic rights  oi  sovereignty  must  be  exercised  vrithin  the  territory 
of  the  sovereign. 

If  these  propositions  be  true,  a  seizure  of  a  person  net  a  sub- 
ject, or  of  a  vessel  not  belonging  to  a  subject,  made  on  the  high 
seas  for  the  breach  of  a  municipal  regulation,  is  an  act  which  the 
sovereign  cannot  authorize.  The  person  who  makes  this  seizure 
thei^,  makes  it  on  a  pretext,  which  if  true,  will  not  justify  the 
act;  and  he  is  a  marine  tpespasser.  To  a  majority  of  the  court  it 
seems  to  follow  that  such  a  seizure  is  totally  invalid;  that  the  pos- 
session acquired  by  the  unlawful  act  is  his  own  possession,  not 
that  of  the  sovereign;  and  that  such  possession  confers  no  juris- 
diction on  the  court  of  the  country  to  which  the  captor  belongs. 

This  having  been  the  feet  in  the  case  of  the  Sarah,  and  neither 
the  vessel  nor  captain,  supercargo  nor  crew  having  ever  h^esk 
breught  within  the  jurisdiction  of  the  court  or  within  the  dorni*- 
nIoQ  of  the  sovereign  whose  laws  were  infracted,  the  jurisdicticm 
of  that  court  over  the  subject  of  its  sentence  never  attached,  the 
proceedings  were  entirely  ex  fiaric,  and  the  sentence  is  not  to  be 
regarded. 

The  case  of  the  Helena  already  cited  may,  at  first  view,  be 
thought  a  case  which  would  give  validity  to  any  seizure  wherever ' 
made,  and  would  refer  the  legality  of  that  seizure  solely  to  the 
sovereign  of  the  captor.  But  on  a.  deliberate  consideration;  of  that 
ca^e,  the  majority  of  the  court  is  of  opinion,  that  this  inference 
is  not  warnuited  by  it.  Several  circumstanoes  were  concerned  in 

producing 
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1M5«      pTodueiag  the  decision  which  was  made,  and  those  circttinstan*^ 
Rose       CCS  vary  that  case  materiaUy  from  this. 
HbneJ'    Ai       '^^®  captured  Tessel  was  carried  into  port,  and^  while  in  the 
^"'^       '  power  of  the  sovereign,  was  transferred  by  his  particular  autho* 
rity  in  solemn  Ibrm.  In  such  a  case  Sir  JVilUam  Scott  conceived^ 
that  a  sentence  of  confiscation  conformably  with  the  laws  of  ^Z- 
giert  was  to  be  presumed.  But  his  decision  did  nt>t  turn  singly 
on  this  point.  The  vessel,  after  passii^  in  this  formal  manner  to 
a  Spanish  purchaser,  had,  with  equal  solemnity,  been  again  trans- 
ferred to  a  British  purchaser;  and  the  judge  considered  this  se^ 
cond  purchaser,  with  how  much  reason  may  perhaps  be  doubted^ 
as  in  a  better  situation  than  the  original  purchaser. 

This  case  is  badly  reported;  the  points  made  by  counsel  on  one 
side  are  totally  omitted:  and  the  opinion  of  the  judge  is  not  given 
with  that  clearness  which  usually  characterizes  the  opinions  of 
Sir  WilUam  Scott,  But  the  seizure  was  presumed  to  be  made  by 
way  of  reprisal  for  some  breach  of  the  treaty  between  the  two 
powers;  so  that  the  possession  of  the  captor  was  considered  as 
legitimately  the  possession  of  his  sovereign;  and  from  the  subse- 
quent conduct  of  the  dey  himself  a  condemnation  according  to 
the  usages  of  Mgura  was  presumed.  But  in  presuming  a  cchi- 
demnation,  this  case  does  not,  it  is  thought,  dispense  with  the 
necessity  of  one;  nor  is  it  supposed  in  presuming  a  legitimate 
cause  of  seizure,  to  declare  that  a  seizure  made  without  authorit|r 
by  a  commissioned  cruizer,  would  vest  the  possession  in  the  so- 
vereign of  the  captor,  and  give  jurisdiction  to  his  courts. 

If  this  case  is  to  be  considered  as  if  no  sentence  of  condemna- 
tion were  ever  pronounced,  the  property  is  not  changed;  and  this 
court  having  no  right  to  enforce  the  penal  laws  of  a  foreign  coun- 
try, cannot  inquire  into  any  infraction  of  those  laws.  The  proper- 
ty in  this  particular  case  was  purchased  under  circumstances 
which  exclude  any  doubt  respecting  its  identity,  and  respecting 
the  full  knowledge  of  the  purchaser  and  of  the  nature  of  the  title 
he  acquired. 

The  sentence  of  condemnation  being  considered  as  null  and 
invalid,  the  property  is  unchanged,  and  therefore  ought  to  be 
recovered  by  the  libellants  in  the  court  below.  But  those  libellants 
oug^t  to  account  with  the  defendants  for  the. freight,  insurance 
and  duties  on  importation,  and  for  such  other  expenses  as  would 
have  been  properly  chargeable  on  tliemselves  as  importers;  and 
each  party  is  to  bear  his  own  costs. 

The  sentence  of  the  circuit  court  is  reversed,  and  also  the  sen- 
tence of  the  district  court  so  &r  as  it  contravenes  this  opinion; 
and  the  cause  is  to  be  remanded  to  the  circuit  court  for  the  dis- 
trict of  South  Carolina  for  a  final  decision  thereon. 
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Liebarty  Baes^  Durdeyn  and  Co.  v.  The  Ship  Emperor.     If  85. 

JUDGMENT.  This  is  a  suit  brought  on  a  bottomry  a  bottomry 
bond  given  by  John  fFalsh  to  the  libellants  at^^^"|„^ 
Ostendy  whereby  he  hypothecates  the  ship -Emj&^or,  *>y  ^«  o**^ 
of  which  he  was  then  the  captain,  for  4500  florins,  der  circQm- 
equal  to  409/.  1^.  9d.  sterling  money  of  Great  Britain,  "^^^^l 
advanced  for  repairs  of  the  said  ship.    Whereupon  *^»  J"* 
James  Oellers^  the  owner  of  this  ship,  and  others  his  no  other 
assignees,  come  in  and  answer  to  the  libel,  alleging  p^^rf"'       ' 
that  this  bottomry  bond  oug:ht  not  to  take  effect  as  an  Hypotheca- 

^  tion  c&noot 

hypothecation^  according  to  the  maritime  law.  be  made  to  » 

The  power  vested  in  a  master  of  a  vessel  to  impawn  ^^"S***^ 

his  owner's  ship  or  goods  for  necessaries  furnished  in 

a  foreign  port,  is  a  legal  indulgence  founded  on  the 

urgency  of  the  case,  and  for  the  general  benefit  of 

commerce . 

There  are  few  rules  of  law  more  strictly  defined 

than  this  of  hypothecation,  and  none  in  which  the  rea- 

son  and  intention  of  the  law  are  more  manifest.  It  is 

thus  delineated: 

"A  master 


54§ 


Judgments  in  the 


1785. 


Ud>art  et  al. 

Ship 
JBsaperor. 


^^  A  master  of  a  ship  hath  no  power  to  take  up  me- 

*  ney  by  bottomry,  in  places  where  his  owner  or  own* 

*  ers  dwell" — "  But  when  a  master  is  out  of  the  coun-* 
^  try,  and  where  he  hath  no  owners,  nor  any  goods  of 

*  their^s,  nor  of  his  own,  and  cannot  find  means  to 
^  take  up  by  exdiange  or  otherwise,  and  that  for  want 

*  of  money  the  voys^  might  be  retarded  or  over- 

*  thrown,  moneys  may  be  taken  up  upon  bottomry." 
MoUoy^  b.  II.  c.  11.  s.  11.—'*  And  the  money  so  taken 

*  up  by  the  master,  is  done  upon  great  extremity,  and 

*  that  for  the  completing  of  the  voyage,  when  they  are 

*  in  distress  and  want  in  sonie  foreign  parts."— ^s.  12. 
All  the  books  agree  in  the  spirit  of  this  doctrine. 

The  extreme  necessity  appears,  every  where,  to  be 
the  reason  of  the  law,  and  the  intention^  to  &vour  com* 
merce. 

Let  us  now  take  a  view  of  the  circumstances  of  the 
present  case. 

The  leading  facts  appear,  from  the  testimony  exhi« 
bited,  to  be  these. 

The  ship  Emperor^  John  Walsh  master,  belonging 
to  James  Oellers  of  Philadelphia^  sailed  for  Ostend  with 
a  cargo  of  tobacco  on  board;  the  ship  and  cargo  being 
consigned  b}-  the  owner  to  Bine^  Overman  and  Co* 
merchants  at  Ostend.  This  ship  was  so  damaged  by  a 
storm  at  sea,  that  the  captain  was  obliged  to  put  into 
the  port  of  Dover y  in  England^  in  distress.  The  cap- 
tain on  his  arrival  at  Dover ^  immediately  sent  notice 
of  his  situation  to  die  consignees  at  Ostend^  and  they 
speedily  furnished  him  with  a  credit  on  London^  from 
which  he  raised  money  sufficient  to  refit  his  ship.  Af- 
ter this,  he  sailed  for  and  arrived  at  Ostend^  where  the 
cons^;nees  took  charge  of  the  ship  and  cargo. 

Before  the  vessel  arrived  at  Ostend^  JBine,  Overman 
and  Co.  had  accepted  bills,  to  a  considerable  amount, 
drawn  upon  them  by  OeUerSy  on  the  credit  of  thi:>  con- 
signment. Upon  closing  all  accounts,  Bine,  Overman 

and 
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md  Co.  found  that  Oellers  had  not  only  drawn  upon     ^y85> 
them  to  the  fall  amount  of  the  cargo  and  freight,  (*'  the iiei»rt  et  »r. 
tobacco  not  selling  so  well  as  was  expected,")  but  that      ship 
diere  remained  a  considerable  balance  in  their  favour.  '*^' 

To  secure  this  balance,  they  tell  captain  Walsh  that 
he  shall  not  leave  the  port,  and  even  threaten  to  at- 
tach the  ship, '  unless  he  will  repay  them  the  moneys 
advanced  at  Dover  for  repairs,  or  hypothecate  the 
ship,  for  security,  it  was  not  in  captain  Walshes  pow- 
er to  do  the  one,  that  is,  to  repay  the  money,  and  he 
declined  the  other  proposal  for  some  time.  But  finding 
expenses  accumulating,  and  that  he  could  not  sail 
without  some  accommodation,  he  at  last  consented  to* 
hypothecate  the  ship.  Bme^  Overman  and  Co.  then 
recommended  him  to  Liebarty  Baes,  Durdeynond  Co.. 
telling  him  that  they  would  lend  money  on  bottomry; 
and  conducted  him  to  their  house,  where  he  executed 
the  bottomry  bond,  now  in  question.  But  no  money 
was  paid  to  Walsh;  for  the  bills  for  repairs,  for  which 
the  ship  was  hypothecated,  had  long  since  been  dis- 
charged by  the  produce  of  the  credit  on  London. 

After  this,  Bine^  Overman  and  Co.  permitted  captain 
Walsh  to  sail,  and  in  due  time  he  arrived  in  the  port  of 
Philadelphia. 

During  these  transactions,  Oellers  had  foiled,  and 
assigned  this  ship  to  his  creditors,  and  the  question 
now  is,  Whether  this  bottomry  bond  shall  operate  to 
Ihe  exclusive  security  of  the  merchants  at  O^^^m/ against 
ail  other  creditors,  as  a  genuine  hypothecation  would 
do,  on  the  principles  of  maritime  law. 

After  a  careful  consideration  of  these  circumstances, 
I  cannot  discover  one  real  feature  of  that  rule  of 
law,  which  should  be  the  ground  of  the  present  suit. 
True  it  is  that  the  sliip  was  in  neceaeity,  and  so  is 
every  ship  that  wants  essential  repairs.  But  the  owner 
had  credit  within  reach.  The  consignees  were  not  &r 
distant.  The  application  was  easy  and  certain,  and  the 

consignees 
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1785*  consignees  no  sooner  heard  of  the  disaster  but  they 
ziebArt  et  ri.  fiimished  the  means  of  relief.  In  fact,  Bine^  Overman 
Ship  and  Co.  had  the  strongest  inducements  to  exert  them- 
Emperor.  ^^^^  j^^  getting  the  ship  repaired  at  Dover ^  to  enable 
her  to  get  round  to  Ostend^  for  they  had  made  them- 
selves answerable  fcx*  Oeliers^  bills,  upon  the  credit  of 
this  cargo;  it  was,  therefore,  of  great  importance  to 
them  that  the  cargo  should  arrive  safe  to  their  hands. 
So  that,  instead  of  advancing  money  to  a  distressed 
stranger,  they  were  only  taking  care  of  their  own  secu- 
rity. This  motive  is  manifested  by  their  letter  to 
^alsh  at  Dover,  and  still  further  by  their  subsequent 
conduct;  for,  after  they  had  disposed  of  the  cargo,  and 
found  a  balance  due  from  OeUers  to  them,  they  insist 
that  Walsh  shall  not  sail  unless  he  will  hypothecate  the 
ship  to  Liebarty  BaeSj  Durdeyn  and  Co.  which,  from 
all  appearances,  seems  to  be  the  same  thing  as  hypo- 
thecating her  to  themselves.  For  the  captain  received 
no  money  from  Liebart,  Baesy  Durdeyn  and  Co.  who 
were  not  at  all  interested  in  the  transaction,  and  whose 
names  were  only  made  use  of  to  save  appearances;  for 
Biney  Overman  and  Co.  well  knew  that,  being  con- 
signees, the  captain  had  no  power  to  hypothecate  the 
vessel  to  them.  And,  in  order  to  give  the  bottomry 
bond  the  appearance  of  a  genuine  hypothecation,  they 
select  from  the  general  account  the  moneys  spent  in 
repairs  at  Dover y  and  compel  the  captain  to  hypothe- 
cate the  ship,  as  for  those  particular  charges,  to  the 
libellants,  who  had  not  advanced  one  shilling  towards 
that  expense. 

Further,  if  we  look  into  the  accounts  we  shall  find^ 
that  although  this  voyage  was  not  a  very  successful 
one,  yet  the  ship  cleared  all  charges  accrued  since  she 
sailed  from  Philadelphia,  even  including  the  repairs  at 
Dorver.  But  OeUers  had  drawn  upon  Bine,  Overman, 
and  Co.  on  the  credit  of  the  future  voyage,  long  be*. 
f(M«  the  vessel  sailed  from  PhUadelphiay  to  raise  mo- 

ney 
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nejr  to  fit  her  out,  and  it  is  these  drafts  brought  into     17 BS. 
account  which  make  a  balance  due  to  die  consignees.  Uebart  et  ti. 
So  that,  instead  of  an  h}  podiccation  made  to  enable  a      siap 
ship  to  complete  her  voyage,  it  was,  in  fact,  made  to    ^^p*™" 
enable  her  owner  to  begin  one.  Which  was  never  the 
object  of  the  maritime  law  in  cases  of  hypothecation. 
Neither  was  this  law  ever  designed  to  give  partial  ad- 
vantages in  mercantile  connexions,  or  intended  to  se- 
cure  the  balance  of  a  running  account  between  owners 
and  consignees. 

The  importance  of  the  present  decision  to  the  com- 
mercial character  of  our  country  has  been  strongly 
urged,  in  favour  of  the  libellants.  But  I  am  not  appre- 
hensive on  this  account.  The  question  in  view  is  not 
to  be  determined  by  any  municipal  law  of  the  coun- 
try, but  by  a  general  law,  universally  received  and 
xmderstood.  And  I  am  of  opinion,  that  our  national 
character  would  much  more  suffer  by  an  adjudged 
precedent,  which  might  open  a  door  for  dangerous 
collusions,  by  putting  it  in  the  power  of  captains  of 
vessels  to  saddle  their  owners  with  unnecessary  en- 
gagements, or  to  give  an  unfair  advantage  to  foreign 
creditors,  by  a  fraudulent  use  of  that  preeminent  lien 
which  the  law  lays  on  a  ship  and  goods  properly  hypo- 
thecated. 

I  do  not  mean  to  suggest  that  there  has  been  any 
fraud  or  collusion  in  the  present  case.  It  is  enough 
that  I  do  not  find  the  claim  of  the  libellants  within  the 
spirit 'or  intention  of  the  maritime  law. 

And,  therefore,  I  adjudge  that  the  bill  be  dismissed, 
and  that  the  libellants  pay  the  costs  of  suit. 

Prom 


3M  Jti^^enis  in  th^ 

tns.        From  thijs  decision  there  was  an  appeal  to  the  high 
Uehart  et  ai^court  of  crrors  and  appeals.  The  cause  was  again  ar- 
ship      gucd  there,  but  the  judgment  of  the  court  of  admiraltj 
Emperor,    ^yas  Confirmed. 

The  following  notes,  taken  at  the  time,  contain  th^ 
substance  of  the  judgment  given  in  the  high  court  of 
errors  and  appeals  in  the  above  cause. 

October  3,  1785. 

The  court  observed,  that  the  power  of  a  master 
to  hypothecate  his  owner's  ship  was  a  necessary,  but 
sometimes  a  dangerous  power:  the  court  was  unwil- 
ling to  extend  this  power  farther  than  the  law  stricdj 
authorized.  *  A  genuine  hypothecation  ought  to  be  the 
voluntary  act  of  the  master  at  the  time  when,  and  in 
the  place  where,  the  moneys  were  advanced  for  neces- 
saries or  repairs.  The  money  advanced  ought  to  bp 
solely  on  the  faith  of  the  hypothecation,  and  not  on  any 
personal  credit.  These  are  incontrovertible  principles— 
the  present  case  not  applicable  to  them.  Although  the 
hypothecation  was  made  to  Liebart^  Baes,  Durdet/n 
and  Co.  yet  it  was  to  secure  moneys  advanced  by  BinCy 
Overman  and  Co.  the  consignees.  No  authority  shewn, 
and  none  can  be  shewn,  becausie  none  ought  to  be, 
that  an  hypothecation  can  be  made  to  a  consignee: 
great  mischiefs  might  arise  if  captains  could  hypothe- 
cate to  consignees.  No  authority  produced  to  prove 
that  an  hypothecation  can  be  made  in  any  port  but  xhaf, 
in  which  the  vessel  first  arrives  after  the  distress  and 
damage  sustained.  Bine^  Overman  and  Co,  did  not 
repair  the  vessel  on  the  faith  of  the  hypothecation;  but 
this  hypothecation  was  made  to  secure  to  consignees 
the  balance  of  a  running  account. 

The  court  unanimous  in  confirming  the  sentence  of 
the  admiralty. 

TurnhiB 


•  -^  -  _  » 
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Turnbull  et  aL  v.  The  Ship  Enterprize.  1785. 

August. 

JUDGMENT.  The  bill  in  this  cause  is  filed  byAshipca^-- 
certain  merchants  against  the  ship  Enterprize^  for  "^ Jated^ acl 
the  recovery  of  moneys  advanced  by  them  to  the  cap-  cordinK  to 
tain  of  the  said  ship,  in  the  port  of  Philadelphia^  to  fit  uw,  before 
her  out  for  an  intended  voyage;  the  ostensible  or  real'|^lJ^y*J^j|J 
owners,  or  some  of  them,  being,  at  the  time  of  such  p*ace«  where 
advancements,  within  the  state,  and  known  to  the  li-  reside,  even 
bellants.  ^"^  ^?**  "*" 

cessanet 

And  it  has  been  ureed  in  support  of  the  libel,  that  without 

•  which  th€ 

every  contract  of  the  captain,  for  necessaries  for  a  vessel  can- 
ship,  implies  an  hypothecation,  and  induces  a  lien  on  {J^^JJJ^*^^*^ 
the  ship  in  favour  of  the  creditor,  suable  in  the  admi-' 
ralty  by  the  rules  of  civil  law.  And  the  case  prmcipally 
relied  upon  as  authority  for  this  doctrine,  is  cited  from 
Cowper^  p.  636. 

The  case  referred  to  is  a  suit  at  common  '  law, 
brought  by  a  ropemaker,  against  the  owners  of  a  ship, 
for  ropes  furnished  to  the  captain.  The  plaintiff,  hav- 
ing  charged  Harwood  (the  captain)  and  the  owners  of 
the  ship  for  the  ropes,  without  naming  or  knowing  who 
the  owners  were.  The  fact  was,  that  die  owners,  ac- 
cording to  the  custom  of  the  county  of  EsseXy  in 
England,  where  they  probably  resided,  had  leased  the' 
ship  to  Harwood  for  a  term  "of  years,  on  certain  con- 
ditions: and  the  questions  were,  whether,  under  these* 
circumstances,  Harwood  was  not  both  captain  and 
owner,  during  the  term?  and  whether  the  original 
owners  ought  to  be  responsible  for  debts  contracted 
on  account  of  the  ship  whilst  in  the  possession  of  Har- 
wood, under  the  lease? 

Lord  Mansfield  was  of  opinion,  that  neither  tihe 
lease,  nor  the  ignorance  of  the  creditor,   as  to  the 

2X  names 
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I TS5^    names   or   persons  of  the   owners,   could  ex<merate 

Tornbuu    them.   And  to  shew  that  the  owners  are  bound,  he 

*  *'      says — **  Suppose  the  ship  had  been  impounded  m  the 

"^^ef "'  *'  admiralty,  and  that  had  happened  at  the  end  of  the 

**  term,  the   owners  could  not  have  had  their  ship, 

^*  widiout  paying  the  debt  for  which  she  had  been  im- 

"  pounded." 

But  this  case  is  brought  into  view  chiefly  because 
Uxrd  Mansfield^  in  giving  his  opinicm,  observes,  that 
the  creditor  had  three  securities  for  his  debt,  viz.  the 
person  of  the  captain  with  whom  he  contracted,  the 
specific  ship^  and  the  owners. 

It  should  be  remembered,  however,  that  this  was  a 
suit  at  common  law:  that  the  owners,  the  ship,  the 
captain,  die  creditor,  and  the  contract,  were  all  within 
the  realm;  and  there  can  be  no  doubt  but  that  the 
creditor  might  have  his  action  at  law  either  against  the 
persons  of  the  contractors,  or  might  attach  their  pro- 
perty, the  ship,  for  his  debt. 

But  this  case  has  no  reference  whatever  to  the  ma- 
ritime or  civil  law.  The  doctrine  of  hypothecation  is 
never  once  mentioned,  nor  is  the  contract  of  the  cap* 
tain  at  all  placed  upon  that  ground.  The  principal  ob- 
ject was,  to  determine  whether  the  lease  \£  the  ship  <Ud 
not  exonerate  the  lessors  during  the  term. 

So,  in  the  case  cited  fi*om  Vezetf^  p.  154.  This  also 
was  purely  a  common  law  process;  wherein  the  par- 
ties  and  the  whole  transaction  appear  to  have  been  of* 
fra  corpus  comitatus.  ^^  Certainly,"  says  the  lord  C/um-^ 
ceUor^  ^^  by  the  maritime  law  the  master  has  power  to 
"  hypothecate  the  ship  during  the  voyage ,  and  from 
^  the  necessity  of  the  case;  but  it  is  different  where 
^^  the  ship  is  infra  corpus  comitatusj  and  the  contract 
^^  made  by  the  owners  or  master  on  land,,  and  not  ari- 
'*  sing  from  necessity — then,  the  laws  of  the  land  must 
'"  prevail.''  And  this  is  dearly  consonant  with  die 
whole  current  of  authorities  respecting  the  doctrine  of 

hypothecation. 
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hypothecation,  viz.  that  it  must  be  made  during  the     17M. 
voyage,  and  from  the  necessity  of  the  case.  Tumbuu 

When  money  is  borrowed  on  the  ship,  before  the  *^**' 
voyajge  begun,  the  ship  is  not  answaable  in  the  admi-  ^  te4w^' 
ralty,  1  Raym.  578.  So,  in  2  Raym.  982,  in  the  case 
dl  Johnson  v.  Shippen^  chief  justice  Holt  says — "  If  a 
^^  ship  be  hypothecated  before  a  voyage  begun,  that  is 
'^  not  a  matter  within  the  jurisdiction  of  the  admiralty; 
^^  for  it  is  a  contract  made  here,  and  the  owners  can 
"  give  security  to  perfiHin  the  contract." 

It  appears,  ttien,  to  be  a  settled  doctrine,  that  a  ship 
cannot  be  hypothecated,  according  to  Ae  maritime  law> 
before  the  voyage  is  begun,  or  in  places  where  the 
owners  reside,  even  for  those  necessaries,  without  which 
die  ship  could  not  proceed  to  sea.  The  law  means  to 
fevour  the  completion,  not  the  commencem^it  of  a 
voyage. 

For  this  reason,  the  legislature  of  Pennsyharda  hath, 
by  a  special  act ^  given  to  the  artificers  who  buUd  or  re« 
pair,  and  -to  those  who  furnish  necessaries  to  fit  out  a 
ship  for  sea,  a  lien  upon  the  vessel,  suable  in  the  admi* 
ralty,  before  the  voyage  is  begun,  because  the  maritime 
law  does  not  extend  to  their  security. 

Since,  then,  it  appears  that  the  advance  of  moneys  to 
fit  out  the  ship  Enterprize^  was  made  before  the  com- 
mencement of  her  voyage,  and  not  from  necessity;  and 
that  the  captain,  the  owners,  or  some  of  them,  and  the 
eontractors,  were  all  within  the  state  at  the  time  of  the 
transaction;  and  as  the  suit  is  not  brought  under  the 
act  of  assembjiy  of  the  27th  of  March  1784,  I  cannot 
admit  this  case  to  be  of  admiralty  jurisdiction,  and, 
therefore,  I  adjudge  that  the  bill  be  dismissed,  and  that 
Ae  libeUants  pay  the  costs  <^suit. 

Edward  ^ 
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Edward  Forbes  v.  The  Brig  Hannah. 
i7%6.  Andrew  Hodge ^  Respondent. 

Au};ust 


^^h^^t^  JUDGMENT.  Edward  Forbes  of  DubUn^  in  Ire- 
Srri5t^f>*»  ^«^^  has  libelled  against  the  brig  Hannah  for  the 
pothecaUon  aoiount  of  Certain  bonds  of  bottomry,  which  Francis 

*rc  the  ne-      ^        .       .  .  ■        .      .      i  ^   i  i 

cfuitiet  of  Lewis  J  then  captain  and  principal  owner  of  the  vessel, 
the  ^*  ^  gave  as  security  for  moneys  advanced  by  Forbes^  in  the 
personal  ere-  pQ^  Qf  Dublin^  for  nccessaries,  as  it  is  said,  for  the 
BottoiDiy  said  brig,  and  to  enable  her  Xo  complete  her  voyage, 
be  givenTfor  1"^^  circumstances  of  this  case  appear,  from  the 
mCTcaStae    testimony,  to  be  as  follows: 

or  other  Froncis  Lewis,  principal  owner  of  the  brig  Hannahy 

in  piMes      bad  chartered  her  to  one  Varlo.,  for  a  voyage  from 
owners^*    ./^iwCT'tca  to  Dublin.    Varlo  himself  went  passengei:, 
dwell,  or  in  with  h^s  goods,  and  Lewis  was  captain  for  the  voyage, 
ces  by  their  After  their  arrival  at  Dub&n,  Lewis  borrowed  money 
^^^'         of  Forbes  at  three  several  times;  for  which  he  gave 
three  bonds  of  bottomry  on  his  vessel,  amounting, 
with  premium  and  charges,  to  214/.  ^0^.  8d.  sterling 
money  of  Great  Britain.  Forbes  then  put  a  cargo  oa 
board  the  brig,  in  which  it  seems  that  Lewis  was  con- 
cerned; as  he  was  to  have  one  half  of  the  net  profits 
of  the  adventure,  exclusive  of  freight,  and  to  be  an- 
swerable for  one  half  of  the  loss,  if  any  there  should 
be,  on  the  sales«  Lewis  left  Dublin  with  this  cargo, 
bound  for  the  city  of  Boston^  in  America.  But  it  does 
not  appear  by  the  exhibits,  whether  he  ever  arrived  at 
Boston^  or  what  he  did  with  the  cargo.  It  appears, 
however,  that  in  April  last  he  was  with  this  brig  in  tlie 
port  of  Philadelphiay  at  which  time  his  mariners,  sued 
in  this  court  for  wages  due^  and  the  brig  was  there- 
upon attached  and  condemned  for  payment  of  wages, 
amounting  to  29/.,  Lewis  making  no  plea  or  defence 
against  the  libel.  In  consequence  of  diis  sentence,  a 

writ 
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writ  issued  to  the  marshal,  in  the  usual  form,  direct-     1786. 
ing  him  to  sell  the  brig  Hannah,  with  her  tackle,  ap-  "^Edward 
parel  and  furnituicc,  or  such  parts  thereof y  as  might  be     .  ^ 
necessary  to  satisfy  the  decree  in  favour  ofihe  mari- ®"^  *^"""*' 
ners;  together  with  the  co^ts  and  charges  of  suit.  But 
Lewis  requested  the  marshal  to  sell  the  whole  of  the 
vessel,  with  her  tackle,  &c.  under  the  decree,  and  even 
indorsed  this  request  upon  the  writ  of  sale:  and  to 
prove  that  he  was  the  sole  owner  of  the  brig  at  that 
time,  he  exhibited  to  and  lodged  with  the  marshal,  an 
assignment,  or  bill  of  sale,  from  one  Simpson,  who  had 
been  a  part  owner,  of  all  his  interest  in  the  brig  to    ^ 
Lewis.  Andrew  Hodge,  the  respcHident  in  the  present 
cause,  purchased  this  vessel  at  the  marshal's  sale,  and 
paid  down  the  full  consideration  money,  out  of  which 
the  marshal  deducted  the  mariner's  wages  and  costs  of 
suit,  and  paid  the  balance  to  Lewis,  as  sole  owner. 
After  this,  Lewis  went  off  without  saying  any  thing  of 
the  bottomry  bonds  he  had  given  to  Forbes  in  Dublin. 
And  now  these  bonds  have  come  over,  and  Forbes  has 
attached  the  brig  in  the  hands  of  Hodge,  the  purchaser. 

From  these  circumstances,  two  questions  have  ari- 
sen, viz. 

1st.  Whether  these  bottonuy  bonds  have  hypothe- 
cated the  vessel,  according  to  the  rules  of  maritime 
law,  so  as  to  bring  the  cause  within  admiralty  jurisdic- 
tion? 

2d.  Suppo^ng  it  to  be  so,  whether  the  sale  and  pur- 
chase, under  the  authority  of  this  court,  have  not  vested 
the  property  in  the  respondent,  exonerated  of  all  prior 
ex^gements? 

To  determine  the  first  point,  it  will  be  necessary  to 
c<Misider  the  characteristic  marks  which  distinguish  an 
hypothecation  according  to  the  maritime  law,  from  a 
common  bottomry  bond  or  mortgage  on  a  ship,  accor- 
dbg  to  the  custom  of  merchants,  and  co^zable  by  th^ 
common  law. 

By 


4C 
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tfW*        By  the  maritime  law,  "  a  master  of  a  ship  hath  no 

Edward    "  powcT  to  take  up  moitty  by  bottomry,  in  {daces  where 

V.  .     '^  his  owners  dwell:  but  when  he  u  out  of  the  country, 

•**   "°  ■ "  and  where  he  hath  no  owners,  or  any  goods  of  theirs 

^^  or  his  own,  and  cannot  find  means  to  take  up  by  ex* 

^^  change  or  otherwise,  and  that  for  want  of  money  the 

voyage  might  be  retarded  or  overthrown,  mcmejrs 

may  be  taken  up  upon  bottomry. '^  Molhy^  b.  iL 
c.  11.  s.  11*  From  this  k  appears,  that  the  true 
grounds  of  a  maritime  hypodiecation  are,  the  neces- 
sities c£  the  case,  and  the  ttHmt  of  personal  erediL 
Wherever  this  doctrine  occurs  in  the  books,  these 
two  circumstances  are  strongly  pointed  out.  Thus,  in 
3  Mod.  244.,  **  The  reason  of  the  civil  law,  which  al- 
'*  lows  the  pawning  of  a  ihip  for  necessaries  upon  the 
**  high  sea,  seems  to  be  plain;  because  there  may  be 
V  ^  extraordinary  and  invinciUe  necessity,  to  which 
*^  the  admiralty  jurisdiction  is  limited;  for,  if  the  law 
*'  should  be  otherwise,  the  master  might  take  as  much 
*^  money  as  he  wiH*''  And  so  the  court,  in  that  case, 
ordered  a  trial  on  the  necessity. 

So  also  in  JBric^eman^s  case,  Hob.  12.,  a  prohibition 
was  granted,  because  the  impawning  was  not  shewn  to 
be  occasioned  by  necessity.  In  1  Magens^  there  is  a  re- 
port of  an  admiralty  suit  on  a  bott(Mnry  bond:  at  the 
conclusion,  p.  329.,  the  author  says,  *^  Persons  living 
*^  in  seaports  may  learn  from  this  case,  not  to  believe 
*^  or  trust  too  easily  a  captain  they  do  not  know;  and 
^^  when  they  propose  benefiting  themselves  by  knd^ 
^^  ing  money  on  bottomry,  to  such  whose  distresses 
^^  oblige  them  to  seek  it:  the  lenders,  for  their  own 
^^  satis&ction  and  security,  ought  to  have  proofe  given 
^^  that  there  was  a  necessity  for  such  an  advance,  and 
*'  that  the  money  had  actually  been  employed  for  die 
"  purposes  alleged." 

Further,  the  impawning  must  be  in  foreign  ports; 
that  is,  where  neither  the  owner,  nor  master,  hath  any 

personal 
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perscMial  credit  For,  this  constitutes  an  essential  part     1^86. 
erf  the  necesdty.    **  The  master  can  have  no  credit    Edward 
"  abroad,  but  l^  hypothecation."  Salk.  35.  "  Where        v. 
**a  ship  in  distress  is  forced  into  any  port  where ""« "*""*' 
^^  lier  owners  have  no  correspondents  to  supply  the 
*^  master   with  the  money  necessary  to  enable  him 
*^  to  prosecute  his  voyage,  he  may  take  it  on  bottomry 
"  from  those  who  will  advance  it  on  the  easiest  terms." 
1  Ma^.  27. 

The  reason  is,  the  maritime  law  requires  that  the 
moiiejrs  should  be  lent  solely  on  the  credit  of  the  ship; 
and  that  the  securi^  of  the  lender  should  depend  alto- 
gether  on  her  safety;  and^  therefore,  if  the  slup  be 
well  engaged,  that  is,  according  to  the  principles  stated, 
she  shall  be  for  ever  obliged  till  redemption.  MoUoy^ 
b.  it.  c.  2.  s.  15.  And,  therefixre,  also,  because  of  the 
hazard,  an  unusual  interest  or  premium  is  allowed  on 
liie  moneys  advanced. 

Such  are  the  principles  which  designate  a  maritime 
bsrpothecation  within  admkaky  jurisdiction.  '  y 

But  bottomry  bonds  may  be  given  by  owners  for  se-  1 
curi^  of  mercantile  or  other  debts;  and  these  may  be 
executed  either  in  the  places  where  the  owners  dwell, 
or  in  foreign  parts  by  their  order.  They  may  be  formed 
under  a  variety  of  circumstances,  and  depend  on  many 
contingencies,  according  to  the  conditions  or  terms  of 
Ac  deed  or  contract. 

It  should  seem,  by  the  necemty  so  frequendy  urged 
as  llie  ground  of  a  maritime  hypothecation,  that  the 
ship  should  be  driven  by  distress  into  some  other  port 
dem  that  of  her  destination;  or,  at  least,  that  some  ex- 
tFaordinary  casualty  should  occasion  an  unforeseen  and 
inevitable  expense  in  the  port  of  her  voyage.  Because, 
it  is  hardly  to  be  supposed  that  an  owner  would  send 
hb  ship,  much  less  that  he  would  take  her  himself,  to 
a  {rface  where  he«  could  not  command  either  money  or 
credit  for  ordinary  repairs  and  supplies. 

In 
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1  y86>  In  the  present  case,  it  does  not  appear,  nor  has  it 
Edward  ever  been  suggested,  that  any  extraordinary  circum- 
V.  stances  occasioned  an  unforeseen  necessity.  The  cap- 
^^  tain  (Lewis)^  who  was  also  principal  owner,  arriveir 
after  a  prosperous  voyage,  at  the  port  of  destination, 
with  his  freighter  on  board.  Here  the  voyage  is  com- 
pleted, and  it  may  be  presumed  that  he  then  received 
his  freight.  If  so,  he  could  not  be  without  money  suf- 
ficient to  refit  his  vessel  for  a  new  voyage.  And  that 
he  was  not  without  personal  credit  is  manifest;  be- 
cause Forbes  entrusted  him  with  a  new  cargo,  and 
a  greedto  allow  him  35s.j  Irish  money,  per  ton  for 
fi'eight,  on  all  the  goods  he  should  deliver;  and  also, 
one  half  of  the  net  profits  arising  irom  the  sale  of  the 
cargo,  he  to  run  one  half  of  the  risk  of  loss.  This  mer- 
cantile  connexion  shews,  at  least,  thai  Lewis  was  io 
some  credit  with  Forbes. 

Besides,  if  we  look  into  the  accounts,  we  shall  find 
that  the  first  article  charged  is  for  32/.  5s.  6d.  sterling 
paid  to  Mr.  P^arlo  by  Lewises  order,  to  take  up  and 
cancel  a  former  bottomry  bond.  It  seems  strange  that 
Ijewisj  after  navigating  f^arh  and  his  goods  across  the 
sea,  should  fall  in  his  debt.  This  circumstance  is  not  at 
all  accounted  for;  but,  be  it  as  it  may,  Forbes  should 
certainly  have  forwarded  this  former  bottomry  bond, 
with  an  account  of  the  occasion  and  expenditures  for 
which  it  was  given,  that  a  judgment  might  have  been 
formed  whether  it  was  a  proper  hypothecation  or  not; 
or  have  shewn  that  the  brig  was  under  condemnation 
of  the  admiralty  at  Dublin  on  account  of  that  bond, 
and  that  the  32/.  Ss.  6d.  was  paid  for  her  redemption. 

Upon  a  view  of  the  circumstances  of  the  present 
case,  I  do  not  find  them  such  as  the  maritime  law  re- 
quires, to  constitute  a  genuine  hypothecation,  within 
admiralty  jurisdiction.  This  point  being  conclusive, 
it  is  unnecessary  to  detennine  on  the  second  general 
question. 

I  adjudge 
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I  adjudge  that  the  bill  in  this  cause  be  dkttmsed)    irss. 


and  that  the  libellants  pay  the  costs  of  suit.  Edwani 

Forbes 


There  was  an  appeal  from  this  decree;  but  the  high^"^ 
court  of  errors  and  appeals  confirmed  the  sentence. 


V. 

Haiuiah. 


Manuel  Sagas  de  Canizores  v.  The  Brigantine  Saju 

tisdma  Trinidad. 

Juan  Joseph  de  Aguire  Perez ^  Owner  and  Respondent. 

JUDGMENT.  The  libel  filed  in  this  cause  is  in trc  tme 
the  words  following:  S^hec«- 

tion  are  the 
necutities  of 

"  To  the  honourable  Francis  Hopkinson^  esquire,  *^  ^f^>  *f»d 
judge  of  the  court  of  admiralty  of  the  state  oipernmai  cre- 
Fenmj/hania;  ^'*;.pt^ 

"  The  bill  of  Manuel  Sagas  de  Canizares  respectfully  ^*?^?^P?!^*' 
she  weth:  That  Dan  Juan  Joseph  de  Aguire  Perez ^  of  the  owners  and 
city  of  Cadiz  J  in  the  kingdom  of  old  Spain^  now  resi-to*hVpi^^ 
dent  in  the  city  of  Philadelphia,  was  and  is  oMrner  of  a  '?®*^®^  ™*" 

«         '  _  nner  8  wa- 

certain  brigantine  called  the  Santissima  Trinidad;  and  s^s  for  three 
that  Narisco  Sanchez  y  Sema  was  commander  of  the  his  dis-    ^ 
said  brigantine,  being  thereto  properly  authorized  ai^d^*^j j*"^ 
appointed,  the  said  brigantine  being  of  the  burthen  of  vices  at  sea 
120  tons,  or  thereabouts.  That  the  said  Narisco  San-  where  hare 
chez  y  Serna^  being  on  the  high  seas  and  within  the  ^^^^^^ 
jurisdiction  of  this  court,  viz.  at  the  Havatmah^  in  the 
island  of  Cuba^  was  under  the  necessity  of  taking  up 
nioney  on  the  freight  and  property  of  the  said  brigan-  « 

tine,  the  said  brigantiue  having  sufiered  by  storms  and 

2  Y  tempests 
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eanizarei  tcmpests  OH  the  high  seas,  and  the  crew  of  the  said 
SantiMima  brigantlnc  being  ID  Want  ofprovisioiis.  Inconsequence 
™"^**^*  whereof,  and  from  the  prolongation  of  the  voys^ 
thereby  occssioned,  the  said  Narisco  Sanchez  y  Sema 
did  then  and  there,  upon  the  high  seas,  and  within  the 
jurisdiction  of  this  court,  borrow  from  Santiago  Cu- 
pisono  the  sum  of  200  Mexican  dollars,  equal  to  the 
sum  of  75/.  lawful  money  of  Pennsylvania;  in  consi- 
deration whereof,  the  said  Narisco  Sanchez  y  Sema 
did,  on  the  6th  day  oiJune  1788,  on  the  high  seas,  and 
within  the  jurisdiction  of  this  court,  by  a  certain  wri- 
ting, with  the  proper  hand  of  the  said  Narisco  Sanchez 
y  Semay  then  captain,  thereto  subscribed,  (which  said 
writing  is  here  exhibited  to  this  court)  contract,  cove- 
nant and  agree  with  the  said  Santiago  Cupisono^  and  to 
him  did  hypothecate  the '  said  brigantine,  and  her 
freight,  in  the  words  fdllowing,  viz. 

[The  contract^  in  the  Spanish  language. "^ 
The  meaning  and  purport  of  which  words  are  as  fol- 
lows, to  wit: 

"  Received  of  Mr.  Santiago  Cupisono  the  sumof  ti^'o 
"  hundred  dollars,  current  money  of  MexicOy  for  the 
^'  victualling  and  first  expenses  of  the  brigantine, 
^^  which  sum  I  will  pay  at  first  sight,  in  the  name  of 
"  the  owner  Don  Juan  Joseph  de  Agtdre  Perez^  who 
**  is  in  Philadelphia:  which  cash  I  receive,  mortga- 
*^  ging  the  freight,  the  brigantine  and  her  rigg^g,  as 
^^  the  said  Santiago  Cupisono  has  lent  me  the  above 
'*  sum  for  the  advantage  of  the  vessel  at  Havannah. 
"/ttn<?6th,  1788. 

"  Narisco  Sanchez  y  Sema.^ 

*^  And  afterwards,  to  wit,  on  the  13th  day  of  Au- 
gusty  in  the  year  of  our  Lord  last  aforesaid,  the  said 
Santiago  Cupisono^  by  his  endorsement  on  the  said 

writings 
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writing,*  with  his  proper  hand  thereto  subscribed,  did  iCanizarcs 
order  the  contents  to  be  paid  to  your  libellant.  SaDtisunui 

"  And  your  libellant  in  feet  says,'  that  the  said  brig-  ™' 
antine  did  arrive  safely  from  the  port  of  Havamtah  to 
the  port  of  Philadelphia  on  the  12th  day  of  October  in 
the  present  year.  And  the  said  Narisco  Sanchez  y  Ser* 
na,  the  said  captain,  did  not,  neither  did  the  said  Don 
Juan  Joseph  de  Aguire  Perez ^  owner  of  the  same  bri- 
gantine,  pay,  or  cause  to  be  paid,  to  your  libellant,  the 
said  sum  of  200  dollars,  or  any  part  thereof,  which^ 
according  to  the  true  intent  and  meaning  of  the  said 
writings,  so  as  afore^id  exhibited,  the  said  Narisco 
Sanchez  y  Sema^  and  the  said  Don  Juan  Joseph  de 
Aguire  Perez  ought  to  have  paid  to  your  libellant; 
although  your  libellant  hath  demanded  the  said  sum 
both  from  the  same  Narisco  Sqnchezy  SemOy  the  cap- 
tain, and  the  said  Don  Juan  Joseph  de  Aguire  Perez^ 
the  owner,  at  Philadelphia  aforesaid. 

"  And  your  libellant  begs  leave  further  to  repre- 
sent, that  your  libellant  is  an  able  seaman  and  pilot, 
well  acquainted  with  the  several  harbours  in  the 
island  of  Cuba^  and  on  the  continent  oi North  America^ 
and,  as  such,  was  shipped  on  board  the  brigantine 
Santissima  Trinidad  at  Havannah,  by  Narisco  Sanchez 
y  Semaj  now  or  late  captain,  master  and  commander 
of  the  said  brigantine,  at  the  montlily  wages  in  the  ac- 

•  Tranalation  of  the  endorsement, 
<<  For  me,  pay  to  the  order  of  Manuel  Sagas  de  Canizaree^  the 
"  above  expressed  sum,  for  value  received  of  him. 
^  Havannah^  Augwt  13th|  1788. 

<<  Santiago  Cupiaono** 


count 


Trioidiul. 
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gaaizwc»  count  hereunto  annexed,^  mentioned;  to  Mil  from  die 
atntWma  Said  p<xt  of  ^tfz^m/ioA  to  thc  poft  of  PAtibd^Aio;  and 
that  it  was  stipulated  by  and  between  the  said  captain 
and  your  libeiiant,  that  in  case  the  owners  of  the  said 
brigantine  should  think  proper  to  dischai^ge  your  libel* 
lant  at  the  port  of  Philadelphia^  in  such  case,  your  li« 
bellant  should  receive  three  months'  wages,  and  be 
furnished  with  a  passage  back  to  the  said  port  of  Ha- 
vannah.\  That  the  said  brigantine  did  accordingly  sail 
from  the  port  of  Haoannah  and  arrive  at  the  port  of 

PhdaddphiOt 

•  The  account  annexed  to  the  UbeL 
The  Brigantine  Santissima  Trinidad, 

|fS8.  To  Manuel  Sagas  d*  Canizaref,  Dr. 

Dec.  19, 

To  cash  leot  in  Havannah  to  captain  Narisco  San- 
chez y  Serna^  commander  of  the  said  brigan- 
tine, by  Santiago  Cupisono,  -         .  -         jj.75    0  0 

To  5  months  and  19  days'  wages,  from  July  1st  to 
Dec.  19th,  at  71.  IO9. 49     5  0 

To  three  months'  pay,  agreeable  to  contract,    -        -     22  10  0 

To  his  passage  to  Havannah,        -        -        -         -        22100 


168     5  0 
Received  in  Uarannah  two  months'  advance,  IS    0  0 


147     6  0 


To  one  month's  boarding  Mr.  Canizares  has  been 

obliged  to  find, 5  12  6 

t  Translation  qf  the  agreement. 
The  commandant  general  of  the  navy,  and  the  intendant  ge- 
neral, kc.  having  both  obliged  me  to  take,  as  all  other  vessels 
do,  a  second  pjUl^t,  as  by  order  of  his  majesty,  no  vessel,  small  or 
great,  can  leave  his  dominions  without  having  on  board  a  first 
and  second  pilot  In  consequence  whereof,  in  the  name  of  the 
owners,  I  have  sought  for  Don  Manuel  Sagas  de  Canizares^  se- 
cond pilot  of  the  navigation  of  Indies,  and  captain  and  first  pilot 
Id  tbe^French  navy,  as  he  has  proved  by  his  papers  exhibited  to 
the  said  intendant,  in  whose  presence,  treating  of  his  wages,  after 
having  inquired  of  several  other  persons,  found  it  more  conve- 
nient and  cheaper  to  pay  him  twenty  dollars  current  money  of 
America  per  month.  And  in  case  the  owners  think  proper  to  sus- 
pend 
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PHladelphiay  wd  your  libeHant  continued  on  board  c«uzam 
Ae  said  brigantine  during  all  the  aaid  voyage,  and  did  8«nttMiM 
his  duty  as  a  seaman  and  9  pilot  aforesaid,  until  the 
said  vessel  arrived  at  the  port  of  Philadelplmf  and 
your  libellant  was  discharged  from  doing  any  more 
duty  on  board  the  said  brigantine  by  tibe  captain  and 
owner  thereof.  And  although  your  Ubelknt  bath  re* 
quested  the  aaid  captain  and  the  said  owner  to  pay  him 
three  months'  wages,  and  to  furnish  him  with  a  passage 
back  to  the  Mavarmah^  according  to  the  agreement 
afwesaid,  yet  the  aaid  captain  and  owner  have  hitherto 
refused,  and  still  do  refuse,  to  do  the  same. 

^^  Wherefore,  your  libellant  prays,  thiyt  the  process 
of  this  honourable  court  may  issue  against  the  said 
brigantine,  and  that  she  may  be  condemned  by  a  sen- 
tef¥^  and  decree.of  this  honourable  court,  and  that  the 
aaid  brigantine  may  be  sold,  and  the  money  arising 

from 

pend  these  commissions,  \hty  shall  bring  him  back  to  this  port 
of  Havannah^  paying  him,  abore  his  wages,  three  months  be- 
mdes  his  passage,  as  the  decency  of  his  office  requires  it.  And 
in  all  the  ports  where  the  said  vessel  shall  go,  he  shall  receive 
this  %vXi  of  the  daily  allowance  of  a  first  pilot,  which  is  seven  re- 
als and  -^  current  money,  and  for  a  second  pilot  four  reals;  or 
in  C4se  he  does  not  receive  provisions,  Sec.  ag^eably  to  the  ordi- 
nances of  Bilboa  and  the  regulations  of  the  navy;  and  in  case 
tfiia  present  agreement  should  not  be  complied  with,  he  ahaU 
present  it  to  tb«  mipister,  that  ho  may  oblige  tbem  to  pay  vfaai 
i«  hereby  promised.  Two  to  be  written  of  the  8<ane  tenQr»  oop 
for  the  warranty  of  Don  Juan  Joaefih  de  jiguire  Perez^  to  be 
signed  in  his  name  by  the  captain  of  his  vessel|  and  another  in 
the  same  manner  to  be  left,  as  the  original,  in  the  naval  office, 
with  the  commieaary  Mr.  Domingo  Lahad^resy  each  having  the 
«MPe  fltrength)  m  if  tb^y  bad  been  made  and  f  xecuted  before  a 
notary  public  at  JtkrQonnah. 
Jufy  Ut,  1788. 

Mirisco  Sanchez  y  Sema, 
Mamut  Saga$  de  CahitareM, 

B^peived  in  advance  forty  dollars. 

Mam^l  Sofo^  dc  Camza^' 
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Canizam  from  such  sdc  may  be  applied  to  the  payment  of  the 
SantiMimft  Said  several  sums  due  to  your  libellant.  And  your  li- 
"°'*^*  •    bellant  shall  ever  pray,  &c. 
"  December  19, 1788." ' 


This  libel  states  two  separate  claims  of  Canizares, 
the  complainant,  against  the  brigantine  Santissima 
TVinidad.  The  one  founded  on  an  hypothecation  of  the 
said  vessel,  made  by  the  then  captain  to  Santiago  Cu-' 
pisono  at  Havannah,  for  200  dollars  advanced  by  the 
said  Cupisono  for  necessaries  for  the  said  brigantine^ 
as  it  is  said,  and  to  enable  her  to  prosecute  her  voyage; 
which  instrument  of  hypothecation  is  endorsed  or  as- 
signed over  by  the  lender  to  the  present  libellant:  and 
the  other ^  founded  on  a  written  contract  between  the 
said  Narisco  Sanchez  y  Sema,  then  captain,  and  Canu 
xaresj  the  libellant,  made  at  Havannahy  respecting  the 
wages  he  should  receive  for  serving  as  pilot  and  mari- 
ner on  board  the  said  brigantine,  in  her  voyage  from 
Havannah  to  Philadelphia.  As  these  claims  arise  from 
different  contracts,  it  is  manifest  that  they  must  be 
separately  considered. 

To  determine  on  the  force  of  this  instrument  of  bot- 
tomry, I  shall  first  state  the  circumstances  necessary 
to  the  formation  of  a  genuine  hypothecation,  according 
to  the  maritime  law;  and  then  take  a  view  of  the  his- 
tory of  this  vessel's  voyage,  and  her  situation  at  the 
Havannahy  when  Cupisono  advanced  the  money  in 
question. 

As  to  the  first,  I  have  had  occasion,  in  three  former 
suits  in  this  court,  to  state  the  doctrine  respecting  a 
maritime  hypothecation,  and  have  not  since  found  rett^ 
son  to  alter  my  opinion  of  the  principles  on  which 
these  causes  were  decided.  The  cases  to  which  I  refer 
were,  Liebarty  Baes^  Durdeyn  and  Co.  against  the  ship 
Emperor  J  TumbtUl  against  the  ship  Enterprize^  and 
Forbes  against  the  brig  Hannah.  The  first  and  third  of 

these 
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these  caqaes  were  carried  into  the  high  court  of  errors  camzares 
and  appeals,  were  there  again  solemnly  argued  and  suitiMimA 
considered,  and,  without  the  intervention  of  any  new  "^""^^ 
testimony  to  alter  the  case,  the  sentences  of  the  admi- 
ralty  were  confirmed  on  the  same,  or  nearly  the  same, 
principles.  I  can  only  now  repeat  the  substance  of 
what  was  then  observed. 

[Here  the  judge  recapitulated  the  doctrines  advan- 
•  ced,  and  the  authorities  cited  in  the  three  forego- 
ing causes,  and  then  proceeded  to  say] 
I  shall  now  state  the  history  of  the  voyage  of  this 
brigantine,  as  the  same  may  be  deduced  from  the  tes- 
timony exhibited.* 

It 

*  There  was  but  one  deposition  produced  in  this  cause,  viz. 
that  of  the  late  captain  of  the  brig.  It  might  have  been  a  ques- 
tktt,  whether  his  testimony  was  legally  admissible  or  not,  but  he 
was  not  objected  to  as  a  wittiess  by  the  proctors  for  either  side. 
His  deposition  was  in  these  words: 

<<  Aariico  Sanchez  y  Sema^  a  witness  produced  on  the  part  of 
the  libellant  in  this  cause,  on  his  solemn  oath  on  the  holy  Evan- 
gelists of  Almighty  God,  saith*— That  he,  this  deponent,  re* 
ceived  the  300  dollars  mentioned  in  the  libel  (he  being  then  cap- 
tain of  the  said  brigantine  at  the  Havannah)  of  Cufdaonoy  by  the 
hands  of  the  libellant;  which  money,  or  any  part  thereof,  he,  the 
deponent,  hath  not  paid  to  CupUono  again;  and  that  he  employ- 
ed the  said  money  in  paying  wages  to  the  crew,  and  in  furnish- 
ing fresh  provisions,  until  he  should  receive  money  from  the  in* 
taodant.  That,  a  survey  was  ordered  upon  the  vessel,  and.  a  re- 
|lort  made  to  the  intendant,  and  he  then  received  a  verbal  order 
to  take  his  vessel  from  the  bay  to  the  upper  part  of  the  harbour, 
where  the  king's  warehouses  are,  there  to  discharge^  and  after 
that  to  transport  his  vessel  to  the  king's  arsenal,  where  she  was 
repaired  and  had  a  new  bottom.  That  he,  the  deponent,  had  no 
money,  nor  any  person  to  whom  he  could  apply  to  obtain  the 
same.  That  the  vessel  leaked  before  he  went  into  the  Havofinah 
to  such  a  deg^e,  as  to  make  more  than  thirty  inches  of  water  in 
an  hour.  That  he  never  knew  Mr.  Cu/naono;  but  he  had  had 
three  or  four  days'  acquaintance  with  the  libellant.  That  he  re- 
quested the  l&eUant  to  borrow  him  some  money,  and  he  took 
bim  to  Mr.  Ci0ff ono'f,  where  the  money  was  paid  to  him.  That 

the 
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cmmzara  It  appoaTfl,  thftt  this  vc8sel  was  chartered  on  acpount 
Saatistiina  of  the  king  of  Spaittf  and  was  to  sail  from  Philadd^ 
ffua  with  a  cargo  of  flour  for  Carthagena;  that  the 
flour  wa^  there  to  be  sold,  and  a  cargo  of  dye-wood 
purchased  and  brought  back  to  PhUadelpfda^  or  some 
port  of  the  United  States.  Such  was  the  designated 
voyage.  But,  it  seems,  the  captain,  instead  of  return* 
ing  to  Philadelphia  from  Carthagena^  went  to  Jamaica 
with  an  adventure  of  his  own;  to  what  amount  does 

not 

• 

the  paper  marked  A,  exhibited  in  this  cause  and  shewn  to  hini) 
is  a  contract  made  between  the  libellant  and  the  deponent.  That 
at  the  house  of  Cu/tisonoy  the  said  Cufihtmo  insisted  upon  the 
vessel  and  freight  being  hypothecated  to  him,  otherwise  he 
would  not  lend  the  money.  That  CufiUono  knew  that  the  vessel 
put  in  in  distress— that  every  body  knew  it)  and  that  he,  the  de- 
ponent, had  told  Cufiuono  of  it. 

^  Being  trossexamined,  he  saith^  that  the  salting  ordett 
(marked  B)  are  the  sailing  orders  he  received.  That  the  pap«f 
(marked  C)  is  the  charter-party  signed  between  him  and  die 
freighter.  That  the  paper  (marked  D)  is  the  account  delivered 
by  the  deponent,  on  his  i*etum,  to  his  owners.  Being  asked  how 
he  came  to  apply  to  the  intendant  for  money,  he  seith,  That  he 
presented  a  memorial  to  him  for  that  purpose.  Being  asked 
whether  he  got  any  money  in  consequence  of  die  memorial,  he 
says,  That  he  did  not;  but  he  was  obliged  to  present  five  or  six 
memorials.  Being  asked,  how  long  after  he  airived  at  the  f&« 
vannah  he  presented  a  memorial,  he  answers.  That  he  received 
the  money  from  Cufiisono  the  first  Sunday  after  his  arrival,  fiic- 
ing  asked  on  what  day  he  arrived  at  the  Jfavannah^ht  afi8wi$t%, 
That  he  does  not  remember  whether  it  was  on  Thursday  ot 
Wednesday;  that  the  memorial  was  presented  to  the  intendant 
after  the  money  was  received  from  Cufihono,  That  in  die  con- 
versation he  had  with  Cufiisono,  he  told  him  that  he  expected  to 
receive  money  from  the  intendant,  as  he  Was  chartered  o«  ac*- 
count  of  the  king.  That  he  took  on  board  a  passenger  at  Si.  Mir' 
tha,  who  was  to  proceed  with  him  to  this  country.  Being  aftked, 
whether,  being  at  Jamtnta,  he  did  not  dispose  of  an  adytntuft  of 
his  own,  he  answered,  he  did,  but  they  Were  not  goods  of  the 
king's;  that  he  invested  the  proceeds  in  dry  goods,  which  he  in- 
tended to  dispose  of  at  the  Havonnah,  That  he  told  CufiitoM 
that  he  had  contraband  goods  on  board  which  he  had  brought 

from 
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not  appear.  That  at  Jamaica  he  purchased  dry  goods  fit  Oiwm«8 


for  the  Havarmah  market,*  and  then  sailed  with  the  brig  ^^^^^ 
to  Havatmahy  where  he  disposed  of  the  goods  he  had 
bought  at  Jamaica^  on  his  own  account.  That  at  tti- 
varmah  he  borrowed  200  dollars  of  CupisonOj  and  ex- 
ecuted the  instrument  called  an  hypothecation,  to  en- 
gage the  vessel  and  her  freight  to  Cupisono  as  security 
for  this  sum.  That  part  of  this  money  was  expended 
in  paying  wages  to  the  sailors,  and  part  in  supplying 
them  with  fresh  provisions.  That  the  vessel  was  refit- 
ted at  the  king's  arsenal,  and  at  the  expense  of  the 
intendant.  And  that  she  afterwards  sailed  for  and 
arrived  at  the  port  of  PMladelpAia. 

I  agree  with  the  counsel  for  the  libellant,  that  the 
validity  of  an  hypothecation  ought  not  to  depend  upon 
the  regularity  of  the  captain's  conduct  with  respect  to  " 
his  owners,  previous  to  the  time  of  her  arrival  in  a 
fcH^ign  port,  and  of  lending  money  for  the  relief  of  the 
ship's  necessities;  and  will  go  farther,  and  say,  that 

neither 

from  Jamaica.  That  in  the  course  of  conversations  with  Cufihono 

(for  he  had  several)  he  does  not  recollect  particulars.  That  Cu* 

piaono  did  not  ask  him  the  nature  of  his  voyage.  That  Cufnaoito 

knew  that  the  vessel  was  freighted  with  dye-wood  on  account  of 

the  king,  and  was  designed  for  some  port  in  the  United  Staler. 

That  he  had  informed  Cufii$ono  that  he  had  receii^  money  from 

the  intendant;  but  that  a  little  while  before  he  sailed  he  met  C»- 

.fUsonOf  who  asked  him  how  he  was  off  for  money?  to  which  the 

deponent  replied^  that  he  should  be  much  straitened,  whereupon 

the  agreement  (marked  £,  exhibited  in  this  cause)  was  made  and 

executed  i>etween  them.  That  he  was  near  two  months  and  an 

half  at  the  Havannah.  Being  asked,  whether  the  paper  (marked 

£)  was  given  on  the  day  it  bears  date,  he  answers,  That  it  was  not 

given  on  the  day  it  bears  date,  nor  does  he  recollect  whether  it 

was  the  day  after,  or  three  or  four  days  after,  but  that  the  money 

was  bona  fide  paid  by  Cufii^ono  and  received  by  the  deponent,^ 

and  that  he  does  not  recollect  when  the  paper  (marked  K*)  was 

executed.** 

*  The  hypotheeatiQ&  hoad. 
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Cmmm   neither  ought  it  to  be  aflfected  by  the  captain's  subae- 
^tit^m  quent  con(luct,  provided  the  lender  was  in  no  ways 
privy  to,  or  knowingly  assistant  in,  his  obliquities. 

It  has  been  urged  on  the  other  side,  that  the  law  of 
hypothecation  was  designed  solely  for  the  benefit  of 
the  owners,  and  an  inference  drawn,  that  if  it  can  be 
shewn  that  the  owners  of  a  vessel  have  not  been  bene- 
fited, but  injured,  by  the.  captain's  conduct  and  conse- 
quent hypothecation,  it  ought  not  to  be  allowed.  But 
this  law  has  for  its  object  the  good  ^of  commerce  in 
general.  And  no  stranger  would  lend  money  on  hypo* 
^ecation,  if  his  lien  on  the  ship  was  to  be  invalidated 
by  some  future  proof  that  the  voyage  was  irregular, 
er  that  the  captain  had  deviated  from  the  orders  of  his 
pwners  and  injured  their  interests,  either  before  or  af« 
ter  the  hypothecation  made. 

But  where  shall  we  find,  in  the  present  case,  that 
necessity  which  should  justify  the  captain's  conduct^ 
and  be  the  ground  of  a  genuine  hypothecation?  This 
vessel  was  chartered  by  the  king  of  Spain  or  his  agent^ 
the  cargo  on  board  was  on  the  king's  account,  and 
she  arrives  in  a  leaky  and  disabled  condition  in  one  of 
his  majesty's  ports,  where  he  had  an  officer  stationed. 
This  officer,  the  intendant,  orders  the  brig  to  the  pub- 
lic warehouse  to  be  discharged,  and  then  round  to  th^ 
Ring's  arsenal  to  be  repaired;  all  which  was  done  at 
the  king's  expense.  In  truth,  I  cannot  conceive  a  case 
of  less  necessity,  or  one  wherein  a  more  certain  and 
able  relief  could  be  depended  upon* 

But,  it  is  said,  there  were  considerable  delays  before 
the  intendant  interfered,  and  that  the  captain  was  obli- 
ged to  send  in  five  or  six  memorials,  and  in  the  mean 
.  time  the  mariners  were  in  great  want  of  wages  and 
fresh  provisions,  and  that  in  this  necessity  the  captain 
applied  to  Cupisono  for  200  dollars,  who  refused  to 
lend  them  unless  the  vessel  should  be  hypothecated 
for  his  security.  It  appears,  however,  by  the  deposi- 

tion^ 
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tion,  that  the  money  was  lent  by  Cupisono  before  the  Cai»ni»w» 
captain  had  made  any  application  at  all  to  the  intend*  Snntis^ 
ant,  and  therefore  the  neglect  of  the  intendant  could 
not  have  occasioned  the  necessity  of  borrowing  mcMiey 
from  Cupisono.  That  the  captain  of  a  vessel  in  the 
king's  service,  and  in  one  of  his  majesty's  ports, 
should  not  have  credit  for  a  few  days^  provisions,  until 
the  proper  officer  could  be  applied  to,  is  too  incredi- 
ble to  tx;  seriously  admitted.  Still  less  can  it  be  a  suf*  ' 
ficient  ground  ioc  an  hypothecation,  that  the  mariners 
must  have  wages  paid  to  them,  in  a  place  where  it  does 
not  appear  that  any  wages  were  due,  nor  is  it  probabk 
that  any  could  be  due,  because  this  was  neither  the 
conclusion  of  the  voyage,  nor  even  a  port  of  delivery. 

The  money  ought  to  have  been  lent  solely  on  the 
faith  of  the  hypothecation,  and  not  on  any  personal 
credit;  but  here  was  a  strong  and  well  founded  credit, 
for  it  is  in  testimony  that  Cupisono  knew  that  this  brig 
was  chartered  for  the  king's  service,  and  it  is  expressly 
said,  that  the  money  was  borrowed  to  pay  wages  and 
procure  fresh  provisions  until  money  could  be  had  from 
the  intendant. 

Further,  in  the  quotation  from  Molloy^  b.  ii.  c.  H. 
s.  11.  it  is  said — "  When  a  master  is  out  of  the  coua- 

try,  and  where  he  hath  no  owners,  nor  any  goods  of 

theirs,  nor  of  his  awn^^^  &c.  Now  it  is  confest  that 
the  captain  had  property  of  his  own,  and,  as  it  should 
seem,  to  a  considerable  amount,  since  it  was  sufficient 
to  induce  him  to  violate  'his  duty  to  his  owners,  in 
taking  the  brig,  contrary  to  their  orders,^  on  a  trading 

voyag* 

•  Tranalation  of  the  sailing  orders. 

Philadetfihiay  18th  of  October ^  1787. 
Don  MarUco  Sanchez^ 

Dear  Sir, 
You  will  observe  the  following  orders:  When  you  arrive  iX 
Carthagenaj  you  will  say  that  you  carry  300  barrels  of  flour  for 

the 
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Cantzgre*  voyagc  to  Jamaica  for  his  own  benefit;  that  at  Jamaicm 
Santissima  he  bought  goods  Suitable  for  the  Havatmah  mark^ 
and  actually  sold  them  at  Havannah^  though  coDtia- 
band-— and  that  Cupisono^  the  lender,  was  privy  to 
,  .these  circumstances.  So  that,  instead  <^  the  lender's 

having  the  brig  alone  to  look  to  for  his  security,  he 
had  two  substantial  personal. credits  to  de|)end  upon, 
viz.  the  intendant,  from  whom  he  might  expect  repay- 
ment of  moneys  advanced  for  the  use  of  a  vessel  in  the 
king's  employ,  and  the  captain,  whose  property  he 
might  have  attached  before  he  left  the  island,  if  satis- 
faction was  not  mgde.  This  circumstance  alone,  that 
b  to  say,  Cupisano^s  knowledge  that  the  captain  had 
property  of  his  own  on  the  spot,  sufficient  to  answer 
the  present  exigencies  of  the  vessel,  would  have  inva- 
lidated the  bond  as  a  maritime  hypothecation,  inas- 
much as  it  removes  that  necessity  which  the  law  re- 
quires. 

*    There  is  a  circumstance  in  the  present  case,  which, 
although  not  in  itself  conclusive,  forms  too  striking  a 
feature  in  the  transaction  to  pass  unnoticed.  A  singu- 
larity 

the  king^  and  troops.  You  will  deliver  my  letter  to  Don  Manuel 
Garcia  del  Rioy  to  whom  it  is  directed.  He  will  sell  ip^our  venture 
and  remit  me  the  amount  to  pay  your  creditors.  You  must  not 
stay  long  in  these  ports,  and  if  you  have  the  good  luck  to  be  des* 
patched  soon,  you  will  come  back  with  the  cargo  of  dye-wood, 
which  you  will  take  at  that  poi*t.  If  it  is  in  January  and  the  river 
is  frozen,  you  will  go  to  J^ew-Ygrk^  where  you  will  deliver  your 
cargo  to  Don  Sabrados  de  los  Monttrros^  and  will  write  me  by 
post.  You  will  take  a  particular  care  of  your  people,  and  sufier 
no  disorder. 

The  said  Don  Garcia  will  give  you  the  cash  you  shall  want  for 
the  provisions  of  the  brig,  desiring  you  to  be  very  saving  in  all| 
but  let  nothing  be  wanted,  and  keep  good  order.  In  case  you 
should  not  be  despatched  soon,  you  will  present  a  memorial  to 
•the  vicerc^,  conforming  yourself  to  the  charter-party. 
May  God  grant  you  a  good  voyage. 

Jttan  Josc/iA  de  4ffuirc  Perez, 
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t>ecul]ar  in  a  maritime  hypothecation  is,  that  the  Cuuzare» 
law  allows-  an  extraordinary  premium  or  interest  to  SantisHnn 
the  lender,  even  to  any  extent,  according  to  the  risl( 
to  be  run;  because,  if  the  ship  should  be  lost,  the  mo- 
ney lent  is  lost  with  her.  But  here  a  stranger  lends 
SOO  dollars  to  a  captain  in  distress,  without  even  stipu- 
lating ibr  common  legal  interest  for  the  use  of  his  mo- 
ney. I  say,  this  alone  might  not  be  conclusive  against 
the  hypothecation,  because  a  stranger  may  be  as  ge- 
nerous as  he  {leases;  but,  in  connexion  with  the  other 
circumstances,  it  gives  room  for  suspicion  that  the 
engagement  of  the  brig  to  Cupwmo  was  not  madfc 
within  the  rules  and  spirit  of  the  maritime  law. 

For  the  above  reasons,  I  adjudge  that  the  bill  in  this 
cause  be  dismissed,  so  &r  as  the  same  hath  respect  to 
a  claim  of  200  doUars,  said  to  have  been  lent  on  the 
credit  of  the  brig  Santimma  Trimdad. 

I  am  now  to  consider  the  libellant's  demand  of  wa- 
ges for  serving  as  pilot  and  mariner  on  board  this  ves- 
sel from  Havannah  to  PhUadelphia. 

The  counsel  for  the  libellant  Imth  rested  his  claim  <^ 
87/.  Ss.  for  wages,  on  a  written  contract  made  at  the 
Havannah^  between  Narisco  Sanchez  y  Semuy  then 
capthin,  and  Camzares. 

But  it  has  been  ccmtended)  on  the  other  side,  that 
as  this  agreement  is  in  writing,  and  bears  a  seal,  and 
is  not,  according  to  the  terms  thereof,  in  the  usual 
way  of  ^agreeing  for  mariners'  wages,  it  becomes  a 
special  contract,  and  is  not  properly  of  admiralty  juris- 
diction. 

Its  being  in  writing,  however,  is  no  more  than  a 
testimony  or  memorandum  of  the  agreement  made, 
and  does  not  affect  the  jurisdiction  of  this  court* 
What  is  called  a  seal,  appears  to  be  nothin]g  more  than 
a  printed  stamp,  for  which  a  duty  is  paid  to  the  crown: 
certainly,  it  is  not  the  seal  of  ^  parties,  or  of  either 
of  them.  But|  as  to  the  terms  of  the  cmtratft,  these 

are 
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CttiBaro  are  indeed  out  of  theSisual  course,  and  deserre  for- 

SAnUsBuna  thcr  Consideration. 

Trinidad        Q^^  ^  ^jj^  ^^^^^  j^^  allowing  mariners  to  sue 

in  the  admiralty  for  their  wages  is,  that  the  debt  airises 
from  services  performed,  or  to  be  performed,  at  sea; 
and  a  lien  on  the  ship  is  given  them  for  security,  be* 
.  cause  the  contract  they  make  is  supposed  to  be  on  thi 
credit  of  die  ship*        > 

Now,  although  the  wages  of  20  dollars  per  month, 
promised  in  the  present  case,  appear  to  be  extrava- 
gant, yet  as  the  difficulty  of  getting  a  person  qudified 
to  serve  both  as  a  skilful  pilot  and  able  mariner  might 
^  have  been  great,  I  think  the  rate  of  wages  per  month 
ought  to  be  allowed  as  contracted  for.  But  I  cannot, 
upon  any  princij^,  allow,  that  a  captain  hath  a  power 
to  bind  his  owners  and  their  vessel  to  the  payment  of 
a  mariner's  wages  for  three  months  after  his  discharge^ 
and  after  all  services  at  sea  or  elsewhere  have  ceased. 
If  he  could  legally  do  this  for  three  months,  why  not 
for  six  or  for  twelve  months,  or  even  saddle  his  ownen 
with  an  annuity  for  life  to  a  mariner,  for  a  few  weeks' 
actual  service?  How  far  the  common  law  might  con- 
sider this  contract  as  binding  on  the  captain  person* 
ally,  it  is  not  my  business  to  say;  but,  as  judge  of  ad- 
miralty, I  shall  be  far  from  doing  my  part  towards 
establishing  a  precedent  by  which  captains,  in  addition 
to  the  great  power  they  necessarily  have  oVer  the  pro- 
perty  of  their  employers,  may  have  that  of  obliging 
them  to  the  payment  of  unlimited  sums  for  an  unK- 
mited  time.  The  captain  might  have  engaged  for  his 
owners,  to  pay  wages  per  month  during  the  service, 
or  a  specific  sum  for  the  run,  to  any  amount  justifiable 
by  the  circumstances  and  necessities  of  the  case;  but 
to  bind  the  owner  to  periodical  payments  to  a  mari- 
ner, after  a  total  discharge  irom  the  service,  is  what  I 
believe  no  captain  of  a  vessel  ever  before  attempted. 
For,  whether  this  was  to  be  paid  all  at  once^  or  at  three ' 

sevend 
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levtral  tiiiics«  it  matters  not;  the  coninict  is  far  three  CmKurm 
mtmth^  WQges  after  diaeharge.  SAntiawnft 

There  is  another  daim  under  this  ccmtract  for  60      "^ 
dollars^  to  t^ke  tbe  libellant  back  to  the  Mtwatmahy  on 
being  discharged  here. 

The  maritime  custom  is,  that  if  a  master  or  owner 
discharge  a  mariner  in  a  foreign  port,  before  the  ccnn*  ■ 
ptetionof  the  voyage  for  which  he  engaged,  some  rea- 
sonable allowance  shall  be  made,  over  and  above  the 
wages  due,  to  enable  him  to  return  to  his  own  coun^ 
try,  or  to  go  to  the  port  which,  by  the  articles,  diould 
have  completed  the  voyage.  And  this  allowance  is 
usually  the  amount  of  one  month's  wages«  And  it  is 
a  reasonable  custom^  where  the  mariner  is  willing  to 
perform  lurtides  and  finish  the  voys^,  but  the  master 
or  owner  thinks  fit  to  dischai^  him  sooner,  fw  their 
own  convenience,  and  without  just  cause  of  complaint 
against  the  mariner.  This  part  of  the  contract  before 
us  is,  therefore,  consistent  with  maritime  custom,  but 
antainly  unreasonable  as  to  the  sum  promised. 

Whatever  power  a  captain  may  have  by  law;  to  bind 
his  owners  by  contracts  made  abroad  for  the  services 
of  the  ship,  yet  he  cannot  oblige  them  beyond  what  is 
usual  and  customary,  without  shewing  that  the  un- 
ususd  charge  arose  from  the  necesfflty  of  the  case*  The 
present  charge  is  expressly  made  for  conveying  the 
libellant  back  to  the  Havatmah.  I  have  therefore  in- 
quired what  is  the  usual  charge  for  a  passage  from 
this  port  to  the  Havatmah^  and  find  that  40  dollars  is 
an  ample  and  generous  allowance. 

Fraud  and  collusion  between  the  captain  and  Gim- 
zare^y  the  libellant,  have  been  suggested,  but  not 
proved.  Yet,  if  I  had  not  found  that  this  cause  might 
and  ought  to  be  determined  on  general  principles, 
there  are  two  circumstances  in  the  case  which  would 
have  induced  a  xhore  strict  inquiry  into  this  captain's 
conduct.  The  one,  which  I  have  already  noticed,  is 

Cupis(mo*s 
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Cantzftret  CuptsofuPs  lending  money  on  bypodieestian,  mttRHit 
Santi'suma  sccuring  or  even  asking  for  common  interest;  md^b, 
though  a  possible,  is  not  a  usual  occurrence.  Tbe 
other,  is  a  contract  between  the  captain  and  Catdza^ 
r^^,  which  concludes  with  these  remarkable  words — 
'^  Eachj'*^  (that  is,  the  original  and  copy)  ^*  having  the 
*^  same  strength  as  if  they  had  been  executed  bejare  a  no^ 
"  tary  public  at  Havannah  "  The  question  naturaliy  oo» 
curs,  and  why  was  not  this  contract  made  and  executed 
before  a  notary  public  at  the  Havannah?  An  honest 
captain,  who  is  reduced  to  the  necessity  of  binding  Us 
owners  to  hard  and  unusual  terms,  would  at  least  take 
care  that  nothing  should  be  wanting  in  point  of  form 
and  public  notoriety  to  justify  his  conduct.  And,  be- 
sides, I  suspect  that  this  contract,  which  bears  a  print* 
ed  seal,  or  stamp,  could  not  be  legally  executed,  ac- 
cording to  the  regulations  of  the  Spanish  maritime 
laws  and  customs,  but  in  the  presence  of  a  notary,  or 
some  public  officer.  But  it  was  not  necessary  to  clear 
up  these  appearances,  as  the  cause  may  be  decided  oo 
other  grounds. 

Upon  the  whole,  I  adjudge  and  decree,  that  Cbm- 
zares^  the  libellant,  have  and  receive  from  Juan  Joseph 
de  Aguire  Perez^  the  respondent,  the  sum  of  112^- 
lars  and  60-90ths  of  a  dollar,  equal  to  4SL  Us.  Pen»^ 
syhania  currency — ^that  is  to  say — 
%QT  five  months  and  nineteen  days'  wages, 

from  Jtdy  1st  to  December  19th,  at      /.    s.    d. 

twenty  dollars  per  month,  42    5    0 

For  his  passage  to  the  Havannahy  15    0    O 


From  which  deduct  forty  dollars  paid  in 
advance  at  Havannahy 

There  remains 
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5 
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15 

0 

0 

4& 

5 
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With  iMpoot  to  the  5/.  lat*  6d.  added  to  the 
account,  and  chai^^ed  for  a  month's  boarding,  I  shall 
take  no  further  notice  of  it  than  to  observe,  that  it  is 
nmther  mentioned  in  the  libel,  nor  aapported  by  any 
vouchers  or  testimony  whatever. 

Finally,  I  adjudge,  that  the  libellant  pay  on^s  half, 
and  that  the  reapondent  pay  the  other  half,  of  the  goat^ 
and  chatiges  oi  this  suit. 


Dean  et  al.  v.  John  Angus. 
Judgment  on  a  plea  to  the  Jurisdktien  of  the  Adminltf. 


1785. 


IN  a  former  auit  in  this  courts  Silas  Talbot  libelled  Admiral^ 
and  recovered  against  Df'on,  Purviance  aiid  Har-  tiwj'oSra  u-* 
beson.  as  owners  oi  the  brieantine  ffibemia.  and  also  ^^  ^^  ?^' 
against  certain  other  persons,  respondents  in  that  their  cap^ 
cause,  for  a  wrongful  capture  on  the  high  seas.  From  tlsfiiction^ 
the  decree  in  that  cause,  an  appeal  was  entered,  and ^hidTtbe^ 
tbe  cause  remi>ved  to  the  high  court  of  errors  and  ap-  have  8uataii% 
peals  for  tho  commonwealth;  vhere  a  judgment  was  quJlS^crofT 
finally  obtained  against  the  said  respondents  to  a  con-  ^l^^l^ 
siderable  amount  And  now.  Dean.  Purviance  sufidf^.^^  ^y 
JSbrbesan  libel  against  John  Angus j  their  captain,  for  Ownen  ai« 
aa^siaction  of  the  damages  they  have  sustained,  inf^^tom^^ 
consequence  <rf*the  wrongful  capture  he  had  made.  To  ^^^  >y  ^* 
thia  libel,  Angus  hath  filed  for  answer,  a  denial  of  tlie  tbev  employ 
wrong  done,  and  a  plea  to  the  jurisdiction  of  this  court  general  pnn. 
in  the  present  cause.  "  For  this,  viz.  that  the  contract  «>p*5^P^^« 

•  mantime 

*^  between  the  said  libeliants  and  him,  the  said  .^njttf,  Uw,  and  not 
'^  and  also  the  damage  alleged  to  be  sustained  by  the  ^^^^^ 
'*  Mid  mieUantSj^  if  any  there  be,  arose  upon  the  Und,  '^^•^ 

3  A  "to  wit. 
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im.     "  to  wit,  in  Philadelpkiaj  in  the  coan^  of  ^nbuieU 

JohttADgw.  Three  acknowledged  principles  of  law  naturally 
present  themselves,  for  the  solution  of  tiie  present 
question,  viz. 

Ist.  Where  the  original  cause  of  action  is  exebmve- 
ly  of  admiralty  or  exclusively  of  common  law  jurisdie- 
tion,  all  incidental  matters,  and  all  matters  necessarily 
ik>wing  from,  or  dependent  upon*  that  first  cause  <tf 
action,  shall  follow  the  original  jurisdiction,  whatever 
Ihe  complexion  of  those  matters,  separately  con^er'- 
ed,  imay  be. 

52dly .  Where  the  original  cause  of  action  is  partly  of 
common  law  and  pardy  of  admiralty  jurisdiction,  the 
common  law  shall  be  jH^ferred. 

3dly.  Where  the  jurisdictions  are  concurrent,  tibe 
suit  may  be  determined  in  either. 
/  To  one  or  other  of  these  principles  must  the  preient 

case  apply,  to  ascertain  the  jurisdiction  by  Which  it  is 
to  be  tried;  and  the  propriety  of  the  application  de- 
pends upon  this  sole  question,  what  is  the  original 
cause  of  action  in  tliis  "suit? 

It  is  alleged  in  support  of  the  plea,  that  diis  is  a 
new  action  between  the  owners  of  a  vessel  and  their 
*  captains,  and  hath  no  necessary  connexion  with  the 

suit  brought  by  Silas  Talbot.  That  it  is  enough  if  the 
respondents  shew  that  the  decree  passed  against  the 
libellants,  not  as  principals  in  the  wrongful  capture, 
but  solely  qn  account  of  the  maritime  law,  which 
makes  owners  answerable  for  the  misconduct  of  the 
captains  they  employ;  and,  therefore,  their  connexion 
with  AnguSy  as  captain  of  the  brig  IMemiaj  must  be 
con^dered  as  the  true  cause  of  the  damages  they  say 
they  have  suffered,  and  the  source  from  which  the  {Nre- 
sent  suit  originates.  And  so  infer,  that  as  this  connex- 
ion is  grounded  on  a  contract,  express  or  implied, 
n^e  upon  the  land,  the  <»igind  cause  of  action  must, 

.  from 
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trcm  its  nsture  aod  locality,  be  exclusively  of  com-     irs5, 
mon  law  jarisdiction.  Dean  et  ai. 

The  two  dilerions  of  exclusive  jurisdiction  are,  the  j^^  Aag». 
migeet  maUer  aad  the  locality  of  the;  transaction. 

It  is  not  doubted  but  that  the  question  of  prize  or 
no  prize,  when  it  is  the  foundation  o£a  suit,  b  exciu- 
stvehf  of  admiralty  cc^izance,  from  the  subject  mat- 
ter. The  authorities  to  this  point  are  too  numerous 
and  conclusive  to  admit  of  oxitradiction.  But  these 
authorities  go  fiurtber,  and  say,  that  the  mere  taking 
as  prize,  and  all  matters  dependent  thereupon,  are  also 
peculiarly  of  admiralty  jurisdiction.  Lord  chief  justice 
JLee^s  opinion,  in  the  case  oiMom  v.  Massard^  as  cited 
by  lord  Mansfieldy  and  again  cited  by  justice  fFUIe^ 
in  the  case  of  Le  Caux  v.  Eden^  Douglas  581,  is  full 
to  thia  puipose*  ^'  The  great  question  was,  whether 
^^  an  action  of  trespass  would  lie  for  taking  a  ship  as 
*^  prize?  Lord  chief  justice  Lee,  having  called  in  two 
^>  civilians  to  his  assistance,  delivered  the  opinion  of 
^*  the  court,  That  though,  for  taking  a  ship  on  the  seas, 
^'  trespass  would  lie  at  common  law,  yet,  when  it  was 
*^  taken  as  prize,  though  taken  wrongfully,  though  it 
^^  were  acquitted,  and  though  there  were  no  colour  for 
"  ike  taking,  the  judge  of  the  admiralty  was  judge  of 
*<  the  damages  and  costs,  as  well  as  of  the.  principal 
^*  matter;  sttd  he  laid  it  down  as  law,  that  if  such  an 
^'  action  was  brought  in  England,  and  the  defendant 
'^  pleaded  not  guilty,  the  plaintiff  could  not  recover." 

By  this  quotatioD,  it  is  dear,  that,  in  order  to  fix 
die  admiralty  jurisdiction,  it  is  not  necessary  that  the 
question  before  the  court  should  precisely  be.  Is  thb 
property  lawful  prize  to  the  captor,  or  is  it  not?  but  a 
suit  for  costs  and  damages  may  be  had  in  the  admi- 
lalfy  for  a  taking  as  prize,  though  wrongfully  done, 
and  even  without  any  colour  for  such  taking;  and,  as 
it  should  seem  from  die  case,  even  though  the  property 
so  taken,  should  not  be  in  the  possession  of  the  court. 

So, 
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etd.  ^^>  Douglas  592,  lord  Mansfieldy  in  ghriag  the  opii 


jtfteii^fpft.  of  the  coiiit,  says— *<  A  tlBii|^  being  done  vnfoa  die 
*'*  high  sew,  dvies  not  exclude  the  jurisdietMii  of  the 
^  comtton  law.  For  seiatingi  stopping  or  talcing  a  akip 
'^  upon  the  high  seas  not  as  fifize^  an  actim  will  lie; 
^^  but  for  taking  m  prutej  no  action  will  lie*  The  iia» 
^'  cure  of  the  question  excludes,  not  the  locaiit)^'* 
And  a  little  liuther  on — '*  The  end  of  a  prise  court  ia 
*'  to  suspend  the  property  till  amdemnatimi,  and  as 
^^  punMi  every  sort  of  mtshehamMr  m  the  captors.^^    ' 
How  it  came  to  pass,  that  the  case  of  Silas  TMot 
was,  by  the  court  <if  errors  and  appeals,  and  stifi  is,  by 
concession  of  counsel  in  the  present  cause,  cooiidered 
to  be  nor  of  admiralty  jurisdiction,  on  account  of  the 
subject  matter^  I  am  at  a  loss  to  coticeive;  especially 
when  I  look  at  the  two  only  points  of  defence  taken 
in  that  cause,  viz.  1st.  That  from  the  papers  fisutid 
on  board  the  captured  Tessel,  and  from  odier  conoo- 
ositant  circumstances,  there  wso  a  reasonable  colour 
for  tainng  €u  origincd  prites  and,  fldly,  That  if  the 
iressel  captured  was  indeed  prize  to  Siias  JkUiei^  the 
three  bHgs  were  in  sight  at  the  time  of  the  capture, 
and,  by  the  maritime  law,  acquired  thereby  anintectst 
in  the  propert}'-*-!  say,  these  pleas,  toge^er  with  the 
current  of  the  testimony  then  exhibited,  and  the  time 
.  of  the  transaction,  being  time  of  war,  all  unitedin  fix* 
ing  diat  oause  within  the  admiralty  jurisdiction,  from 
tte  subject  matter  and  nature  of  the  case* 

It  is  in  obedience  to  strong  conviction,  that  I  tbob 
vaature  to  difer  in  (q>hiion  from  the  judgment  of  the 
bcMobrable  court  of  errors  and  appeal8-*-»a  judgmeat 
whtcli>  I  Am  inclined  to  believe^  would  not  have  tafcaa 
place,  but  Atmi  the  peculiar  situation  of  TiiAai^s  csMe^ 
The  court  of  appeals  for  the  UMted  States^  in  pii<e 
causes,  had  rejected  the  appeal^  beoause  thie  questioo 
was  not  stricdy  prize  or  no  prize^  but  an  action  for 

damages 


Admiralhf  Cmrt  of  PeiiHnfhama,  373 

AunagM  between  ckizen  and  citisen.  That  court,  as  I  i^s^. 
hkrt  understood,  located  at dnt  cause  in  no  other  point  Dem^ir. 
of  view,  md  therefore  refused  to  take  cc^izance  of  j^^^x^^ 
k,  and  soon  after  adjourned.  The  app^  was  dien  car. 
ried  to  the  hij^  court  of  errors  and  appeals  for  this 
Gommonwealtfa.  The  proctors  had  previously  agreed 
not  to  contest  the  point  of  jurisdiction,  and  so  the 
cause  came  before  the  judges  en  the  merits  only;  and 
the  court  proceeded  to  sentence,  widiout  suspecting 
their  jurisdiction*  After  sontence,  however,  some  of 
the  jiMlges  began  to  entertain  sa*u(ries  respecting  the 
jurisdiction  of  the  court,  and,  upon  inquiry,  found 
that  the  jurisdiction  had  only  been  submitted  to  by 
consent  The  court  well  knew,  that  consent  could  not 
give  jurisdiction,  and  therefore  retracted  or  suspended 
the  sentence,  until  an  argument  should  be  held  on  that 
point;  and  the  question  of  the  jurisdiction  was  again 
ag^ted.  In  the  mean  time,  that  is,  between  the  re« 
jtction  of  tiie  cause  by  •  the  court  of  appeals  for  the 
United  JS^teSj  and  its  introduction  into  the  court  for 
the  commonwealth,  the  case  of  Le  Caux  v.  iSAn,  as 
reported  by  Douglas^  with  lord  Mansfield^s  disserta- 
tion on  admiralty  jurisdiction  subjoined,  made  their 
first  appearance  amongst  us,  and  furnished  new  ideas 
respecting  the  court  of  admiralty*  Then,  for  the  first 
time,  did  the  distinction  occur^  between  the  prize 
court  and  the  itutanee  court  of  admiralty.  Possessed 
of  this  idea;  the  judges  of  appeal  for  the  istate,  looked 
at  the  proceedings  which  the  court  of  admiralty  had 
adopted  in  the  case  before  diem,  and  found  they  had 
been  in  personam^  by  alttachment,  to  answer  for  dama* 
gl»  arising  firom  a  tort  committed  at  sea.  This,  it  was 
observed,  was  never  the  practice  in  the  prize  court, 
wl^h  always  proceeded  in  rem^  by  proclamation  and 
monidon,  whether  the  property  be,  in  fiM^,  in  die  pos* 
session  of  t^  court  or  not.  And  so  it  was  in  the  case 
of  The  Kifig  v.  Broamy  Carth.  398.,  by  proclamation 

at 
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iyft5>    at  the  royal  exchange,  atlthough  the  prize  takta  had 

Dean  et  ii.  been  previously  sold  at  Barbadoes.  And,  for  thb  emir 

Joiui  Angw.  of  form  in  the  admiralty,  TalboVs  case  waa  coQaidered 

as  belonging  to  the  instance  court  The  judges  of  ap« 

peal  considered  themselves  as  an  instance  court  of  ap* 

peals,  and  so  proceeded  to  the  definitive  decree* 

Had  the  court  of  admiralty,  when  Talbot^s  cause 
first  made  its  appearance  there,  been  possessed  of  the 
l^ht  which  hath  been  since  thrown  upon  this  suhject^ 
it  is  more  than  probable  that  the  process  would  have 
'  been  conducted  otherwise  than  it  was.  It  should  be 
observed,  however,  that  an  exclusive  jurisdiction  caa- 
not  be  subverted  by  an  erroneous  process. 

How  far  the  consideration,  that  if  the  court  of  mp- 
peals  for  the  commonwealth  should  reject  Talbofs 
cause  (as  the  court  for  the  United  States  had  (kme) 
the  appellants  would  liave  had  no  other  resource,  and 
so  been  deprived  of  the  benefit  of  an  appeal,  might 
have  operated  to  induce  the  judges  to  take  that  cause 
within  their  cognizance  as  an  instanse  court,  I  will  not 
presume  to  say.  But  the  peculiar  circumstAnces.of 
the  case  ought  to  be  remembered;  and  I  have  men- 
tioned them  on  this  occasion,  from  a  sense  of  the  duty 
I  owe  to  the  jurisdiction  entrusted  to  my  care« 

I  come  now  to  consider  the  origin  of  the  cause  be- 
fore the  court,  and  whether  it  is,  or  is  not,  neces^^nly 
dependent  on,  and  consequential  to,  the  eas&j)f  SOas 
Talbot. 

It  has  been  said,  that  this  suit  is  derived  from  three 
circumstances,  viz.  the  contract  by  which  Angus  was 
made  c^>tain  of  the  ERbemia — the  wrongful  taking  at 
sea— ^and  the  damages  the  libellants  have  been  obliged 
to  pay,  in  consequence  of  this  contract  and  .wron^ul 
taking.  And  it  has  been  urged,  that  as  two  of  these 
circumstances,  viz.  the  contract  and  the  paym«i(  of 
damages,  happened  on  Uie  land^  the  common  law,  by 

the 
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4lie  seeond  general  rule,  hath  the  exclusive  jurisdic-     1785. 

tlOn.  Dwn  et  al. 

It  appears  to  me,  however,  that  owners  are  answer-  jp^n  siipa. 
able  for  torts  done  by  the  captains  they  emffloy,  under 
a  general  principle  of  the  maritime  law,  and  not  by 
virtue  of  any  special  contract.  No  such  responsibility 
can  be  deduced  from  any  articles  or  sailing  orders 
given  to  captains  of  vessels.  The  contract  may  be  the 
ground  of  an  action  of  damages  for  a  breach  of  orders 
respecting  the  particular  inierests  of  the  owners;  but, 
ha  cases  of  tort,  the  owners  are  answerable  by  a  gene- 
rid  law.  The  libdlants  have  been  obliged  to  pay  the 
damages  in  TalboVs  case,  not  because  they  employed 
Angtis^  but  because  they  were  owners  of  the  brigs* 

Neither  can  I  consider  the  payment  of  moneys,  ac* 
cording  to  the  decree  in  &vour  of  SUas  Talbot^  as  the 
origin  of  the  present  suit.  We  should  not  stop  short 
in  the  train  of  causes.  In  such  a  train,  eteiy  circum- 
stance is  the  effect  of  the  preceding  and  the  cause  erf* 
the  subsequent  link.  No  decree  would  have  past,  no 
damages  have  been  paid,  nor  would  the  present  suit 
have  been  instituted,  but  for  the  original  wrong  done 
at  sea.  To  this  vrrong,  therefore,  we  must  have  re- 
course, for  the  source  of  the  present  action. 

Some  pains  have  .been  taken  to  apply  the  case  of 
ransom- bills,  charter-parties,  and  policies  of  insurance,  ^ 
all  suable  at  common  law,  to  the  present  suit.  A  ran- 
som-bill supposes  a  divestiture  of  property  by  the  rights 
of  war,  and  the  bill  is  a  promissory  note  for  a  certain 
sum,  in  consideration  of  the  victor's  relinquishing  his 
right  of  conquest,  and  restoring  the  property.  In  a 
auit,  therefore,  on  a  ransom-bill,  the  question  tA prize 
0r  no  prize  can  only  come  in  incidentally,  to  shew  whe- 
ther there  was  a  value  received  or  not.  For,  if  the 
taking  was  wrongful,  the  property  never  divested, 
and,  of  coarse,  the  promissory  bill  was  g^ven  without 
consideration.  Charter-parties  and  policies  of  insur* 

ance. 


'^ 
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^^^'     ancc,  are  written  contracts,  executed  on  land,  respect- 

Dean  et  u.  ing  ccitain  spccific  contingencies.  It  is  altogether  im- 

John  Angus,  material  where  these  contingencies  shall  happen.  The 

suit  is  founded  in  the  binding  force  of  the  contract^ 

and  the  contingencies  are  only  incidental  circumstan- 

^  ces,  shewing  that  the  force  of  the  contract  is  to  take 

place  and  operate.  But  these  are  not  parallel  to  the 

case  before  the  court,  wherein  tlie  libellants  complain 

of  damages  they  have  sustained,  in  consequence  of  a 

tort  committed  at  sea,  by  the  captain  tfiey  had  em^ 

ployed. 

When  the  case  of  SUas  Talbot  came  first  before  this 
court,  the  libel  was  filed  in  the  name  of  Sihs  ToHm 
qui  taniy  against  the  brigs  AcfdlleSy  Patty  and  Hiber^ 
niaj  and  against  certain  persons,  in  the  said  libel  named, 
as  owniers  and  captains  of  the  said  brigs.  All  these 
persons  (except  two,  if  I  righdy  remember)  appeared 
either  in  person  or  by  proxy,  and  entered  into  stipula- 
tions, according  to  the  practice  of  the  court.  In  thisform 
tte  suit  proceeded  through  the  admiralty  and  dut>ugfa 
the  court  of  appeals.  The  question  was  general  in  both 
courts,  viz.  Whether  there  had  been  a  wrong  done? 
and  i(  so,  whether  the  parties  who  had  appeared  as  re-* 
spondents  to  the  libel,  were  answerable  fcM*  the  damage, 
and  to  what  amount?  And,  finally,  the  decree  was 
also  general,  that  the  appellants  should  pay  to  die  ap- 
pellee certain  moneys,  in  recompense  of  the  injtuy 
sustained  But  how  far  any  particular  captain,  or  the 
owners  of  any  particular  vessel,  might  have  justified 
themselves  by  a  separate  defence,  was  never  the  subject 
of  inquiry — ^no  such  specific  justification  having  been 
profiered  in  either  court.  And  whether  it  is  or  is  not 
now  too  late  to  make  discrimination,  may  be  the  sub- 
ject of  future  discussion:  but  I  mention  this  to  shew, 
that  the  present  libel  manifestly  rises  out  dP  Talbot's 
case,  and  that  its  pursuit  will  unavoidably  force  us  up 

to 
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to  the  wrongful  takii^  as  prize,  for  the  origin  of  the     t7BS. 
present  suit.  oeau  ct  n 

Since,  then,  I  cannot  but  consider  the  case  of  Silas  JohnAngiii^ 
Talbot  as  properly  belonging  to  the  prize  court  of  ad- 
miralty,  and  that  the  present  suit  originates  from,  and 
is  a  supplementary  part  of,  that  transaction;  I  cannot 
(according  to  the  first  principle  stated)  but  overrule 
the  present  plea  to  the  jurisdiction  of  this  court. 

I  conclude  with  this  observation,  that  in  all  pleas  of 
this  kind,  where  the  law  is  doubtful,  the  leaning  of 
the  court  will  be  in  favour  of  its  own  jurisdiction. 
Not  from  a  desire  of  extending  the  admiralty  cogni- 
zance, but  for  this  important  consideration,  that  if  the 
decision  in  favour  erf*  the  jurisdiction  should  be  erro- 
neous, the  doors  off  the  common  law  are  open  for  re- 
dress^ and  a  prohibition  may  be  obtained;  but  there  is  . 
no  remedy  for  the  erroneous  exclusion  of  parties  who 
apply  for  the  process  of  the  admiralty,  the  benefit  of 
the  laws  by  which  it  is  governed,  and  the  summary 
justice  it  afford^. 


3  B  ^pean 
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Dean  et  al.  v.  John  Angus. 
Judgment  on  the  Meritft. 


Under  what  HT^  H£  bill  filed  in  this  cause  states,  that  John  An- 
ceTowncw '  ^  S^^  being  commander  of  the  brig  Hxberma^  be- 
of  ve»scis  longing  to  Joseph  Dean  and  others^  did,  on  a  certain 
cover  against  day,  without  any  licence,  order,  or  authority  from  his 
ihe/empioy  owners,  and  without  any  probable  cause  of  capture, 
for  damapca  ^j^jj  ^  view  to  his  owH  private  interest  and  emolu- 

sunered  in  t  n    i  •  i  •  i    <• 

consequence  mcnt,  Combine  and  confederate  with  certam  malefiac- 
Wuct.™'*  tors,  and  did  pursue  and  take  the  brigantine  Betsey^ 
Captains  arc  ^1^^^  in  the  Dosscssiou  of  Silas  TalboU  commander  of 

not  answera-  \  i        #*  i         •  /  •  <• 

bie  for  losses  the  sloop  Afgo^  as  lawful  prize  and  booty  of  war. 
w^vofdabir  And  that  the  said  John  Angus^  not  being  ignorant  of 
accidenu,  jj^^  premises  aforesaid,  but  well  knowing  the  same, 
of jud^ent,  and  intending  to  deprive  the  said  SUas  Talbot  of  his 

or  failure  of.  j^jrjj**  i^  -u* 

•uccess,  af-  prizc,  and  to  defraud  and  mjure,  as  much  as  m  mm 

tcrhavinjf^^j^y^  his  owncrs,  the  libellants  iq  this  cause,  did  cause 

reasonable    the  brigantine  Betsey  to  be  sent  to  places  unknown, 

and^scK-   &c.  whereby  she  was  lost,  &c.  The  bill  then  goes  on 

^^'  to  state,  that,  for  this  cause,  the  said  SUas  Talbot  did 

afterwards  file  his  bill  in  this  court  against  the  said 

John  Angus^  and  against  his  owners,  the  present  libel* 

lants,  and  also  against  certain  other  persons,  in  the 

said  bill  named,  for  the  wrong  and  injury  done,  and 

did,  by  the  sentence  and  decree  of  this  court,  recover 

against  them  the  sum  of  12,700/.  5s.  damages,  with 

costs  of  suit.  Whereupon,  an  appeal  was  entered  to 

the  honourable  the  high  court  of  errors  and  appeals^of 

this  commonwealth,  in  the  prosecution  and  final  issue 

whereof  the  said  Silas  Talbot  did  recover  against  the 

appellants  the  sum  of  11,141/.  5^.  4k/.  of  which  sum 

the  libellants  in  this  cause  were  compelled,  and  did 

actually  pay  the  sum  of  4000/.;  and,  also,  that  they 

had  expended  the  further  sum  of  450/.  in  defending 

themselves 
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themselves  against  the  bill  of  the  said  Silas  Talbot y  and     ^^^^^ 
in  prosecuting  their  said  s^peaL  Whereupon,  they  now  i>ean  et  at. 
pray  judgment  against  the  said  John  Angus^  for  repara-  John  Aapm. 
tion  of  the  damage  and  loss  they  have  so  sustained. 

I  have  found  it  necessary  to  the  determination  of  the 
present  question,  to  consider  it  under  the  three  follow* 
ing  points  of  view,  viz. 

1st.  How  far  the  cause,  now  before  the  court,  may 
be  considered  as  connected  with,  or  determined  by,  the 
decree  in  the  case  of  Silas  Talbot. 

2d.  Under  what  circumstances,  ownei%  of  vessels 
ought  to  recover  against  the  captains  they  employ,  for 
damages  suffered  in  consequence  of  their  misconduct. 
And, 

3d.  The  specific  circumstances  of  die  present  case, 
as  they  stand  on  the  testimony;  or,  what  is  called  the 
merits  of  the  cause. 

As  to  the  first  point,  I  can  see  no  connexion  between 
this  cause  and  the  case  of  &ias  Talbot,  further  than 
this,  that  as  it  originates  firom  the  same  transaction,  to 
wit,  a  taking  a  prize  on  the  high  seasy  the  jurisdiction 
is  thereby  determined.  In  all  other  respects,  the  two 
causes  proceed  on  different  principles.  The  points  in 
view  in  TalboVs  case  were,  how  far  owners  of  vessels 
were  answerable  for  torts  committed  by  the  captains 
diey  employ;  and  whether  the  taking  in  question  was, 
in  feet,  such  a  tort,  as  they  ought  to  be  answerable  for. 
The  objects  in  the  present  case  are,  under  what  cir- 
cumstances, owners  may  recover  against  their  captains; 
and  whether  An^us  was  or  was  not  partjceps  critmnisy 
with  the  wrong  doers  in  TaUfoVs  case.  The  complexion 
of  the  two  causes  being  thus  manifestly  different,  it  can- 
not, with  any  reason,  be  admitted,  that  the  testimony 
or  decree  founded  thereupon,  in  the  former,  should  be 
conclusive  in  the  present  case.  The  decree  in  TalboVs 
case  was  against  certain  persons  who,  by  stipulation, 
had  made  themselves  responsible  for  the  issue  of  that 

suit. 
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17^S.    suit.  It  is  not  inconsistent  with  the  record  of  that  -  de- 
Dew  et  ai.  cree.  for  captain  Angus,  who  was  not  one  of  diose  sd* 
Ma  Aogot.  pulants,  and  who  was  no  party  to  that  suit,  to  come  in 
now,  and  make  his  specific  defence,  when  personally 
called  upon  to  answer,  and  shew  that  he  was  not  one  of 
the  wrong-doers  against  whom  that  decree  was  obtained. 

On  the  second  point,  viz.  Under  what  circumstances 
owners  of  vessels  ought  to  recover  against  the  captains 
they  employ,  for  damages  suffered  in  consequence  of 
their  misconduct.  It  is  consonant  widi  reason  and  au« 
thority,  that  captains  are  not  answerable  for  losses  ari* 
sing  from  unavoidable  accidents,  mere  errors  of  judg- 
ment, or  &ilure  of  success  after  having  exercised  all 
reasonable  diligence  and  discretion.  It  would  be  very 
.  difficult,  and  is  at  present  unnecessary,  to  delineate  the 
particular  circumstances,  and  kinds  of  misconduct, 
which  should  render  a  captain  responsible  to  his  own- 
ers. Every  case  that  occurs,  must  be  judged  of  by  its 
own  peculiar  circumstances.  The  present  libel  states, 

That  John  Angus  did,  without  any  authority  fix)m  his 

owners,  combine  with  certain  malefactors,  and,  with- 
^^  out  probable  cause  of  capture,  take  the  brig  Betsey^ 

then  in  the  possession  of  Silas  Talbot,  as  prize  and 

booty  of  war.  And  that  he  did  this,  not  ignorantly, 
^^  but  well  knowing  the  circumstances,  and  with  a  view 
*^  to  injure  the  said  Silas  Talbot,  and  also  his  owners, 
^*  as  much  as  in  him  lay."  If  these  chains  are  sup* 
ported  by  the  testimony  now  before  the  court,  there 
can  be  no  doubt  but  that  he  ought  to  be  answerable  to 
his^  owners  for  whatever  they  have  sufiered  in  conse- 
quence of  this  transaction. 

And  this  leads  to  the  third  point,  viz.  The  ccmside- 
ration  of  the  specific  circumstances  of  the  case,  as  ex- 
hibited by  the  testimony;  or,  the  merits  of  the  cause. 

The  facts,  so  &r  as  they  respect  captain  Angus,  ap- 
pear to  be  in  substance  as  follows: 

Angut 


(( 
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Angus  sailed  on  a  trading  voyage  to  Teneriffe^  in  Ae  tns. 
irmed  letter  of  marque  brig  Hibemia^  in  company  with  Dew  et  ai 
the  brigs  Patty  and  AchiUes^  also  letters  of  marque,  jobn  Aasvs. 
and  bound  to  some  ports  in  Europe^  under  the  com* 
mands  of  captabis  Prole  and  Thomson.  Angus  had  re- 
ceived written  instructions  from  his  owners  (the  pre* 
sent  libellants)  to  keep  company  with  the  two  brigs  so 
long  as  he  should  think  it  prudent,  and  had  their  appro* 
bation  to  cruize  with  them  on  the  coast  for  two  or  three 
weeks,  if  they  should  so  agree.  At  Reedy  Island^  in  the 
Delaware^  a  consultation  was  had  between  the  three 
captains,  and  Prole  was  appointed  commodore.  Two 
or  thr^e  days  after  they  had  got  out  to  sea,  they  disco* 
vered  a  brig  and  a  sloop  at  a  distance.  Prole  gave  or* 
ders  to  chase,  which  was  done.  Prole  and  Thomson^ 
under  British  ix>lours,  came  up  with  and  took  the  brig; 
but  the  Hibemiaj  being  a  dull  sailer,  was  left  four  or 
five  miles  astern.  When  she  came,  up^  however,  cap- 
tain Angus  inquired  what  the  captured  vessel  was,  and 
was  informed  by  Prole  or  Thomson^  that  she  was  a  good 
prize,  bound  from  Montserrat  to  New^^  York,  To  which 
Angus  replied,  that  if  the  brig  was  prize,  the  sloop  (then 
in  sight)  must  be  so  too,  and  asked  why  one  of  their 
fast  sailing  brigs  did  not  pursue  her.  To  which  it  was 
answered,  that  they  did  not  choose  to  leave  the  prize 
till  they  saw  her  well  manned,  and  ordered  him  to  chase 
the  sioop;  which  he  accordingly  did  for  two  or  three 
le^ues;  but  finding  he  could  not  come  up  with  her, 
he  hauled  his  wind,  and  beat  up  again  for  the  other 
brigs;  but  did  •  not  reach  them  till  just  before  dark. 
Prole  then  sent  a  boat  to  AnguSy  demanding  two  of  his 
hands  to  help  man  the  prize,  forwarding,  at  the  same 
time,  a  paper  for  Angus  to  sign;  which  appears  to  have 
been  orders  drawn  up  by  Prole^  and  signed  by  him  and 
Thomson^  for  the  prizemaster  they  had  put  on  board 
the  captured  brig.  Angus  hastily  signed  this  paper  on 
the  binnacle,  and  sent  the  two  men  required.  The  wind 

then 
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I79t*    Mowing  very  ftesh,  the  an  rannrng  h^h,  and  knight 
DeMietai.  coming  on,  the foiir brigs Separated)  and saw each Other 

JohA  Angus,  no  XSXOit* 

From  this  detail  it  is  manifest,  that  Angus  had  no  op* 
portunity  of  acquiring  information  of  those  circum- 
stances which  were  the  gr6und  of  condemnation  against 
the  respondents  in  the  suit  of  SUtu  Talbot.  The  assu* 
ranee  of  Prole j  the  commodore,  that  the  Betsey  was 
good  prize,  was,  in  the  then  situation  of  afiairs,  suffix 
cient  to  convince  Angus  that  there  must  have  been,  at 
least,  probable  cause  of  capture;  and  if  the  enterprize 
had  been  a  successful  one,  which  he  had  no  substantial 
reason  to  doubt,  Angus  would  not  have  been  justifiable 
in  n^lecting  any  thit^,  on  hb  part,  to  secure  to  his 
owners  a  share  of  the  booty  taken,  or  to  add  thereto  by 
endeavouring  to  take  the  sloop  also. 

The  only  circumstance  which  hath  a  direct  tendency 
to  criminate  captain  Angus^  is  his  signing  the  orders  to 
the  prizemaster  put  on  board  the  Betsey^  directing  him 
to  ^^  keep  to  the  southward,  for  fear  of  falling  in  witli 
"  the  Argo.^^  There  are  two  ways  in  which  this  may, 
very  naturally,  be  accounted  for;  neither  of  which  are 
in  the  least  contradicted  by  the  testimony,  viz.  that  in 
the  hurry  of  the  transaction,  the  boat  waiting  alongside, 
the  sea  rough,  and  night  coming  on,  he  signed  these 
wders  without  reading  them,  having  confidence  in  those 
who  had  drawn  them  up  and  signed  before  him;  or, 
that,  according  to  his  first  conclusion,  If  the  brig  was 
prize,  the  sloop  must  be  so  too,  he  still  conceived  the 
Argo  to  be  an  enemy,  and  therefore  to  be  avoided  by 
the  prizemaster. 

But,  without  having  recourse  to  surmises,  I  am 
dearly  of  opinion,  that  the  libel  is  not  supported  by  the 
testimony;  that  is,  there  is  not  sufficient  proof,  that  the 
respondent  '^  did  wilfully  and  knowingly,  and  without 
^^  probable  cause  of  capture,  join  with  others  in  taking 
'*  from  Silas  Talbot  1ms  prize  and  booty  of  war. ' ' 

It 
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It  is  nmnifest,  indeed,  from  the  records  of  the  court     vrs5. 
of  appeals,  that  the  libellants  have  so&red  considerable  DeM  et  «i. 
damage,  in  consequence  of  this  transaction  at  sea.  But,  Mm  Anpn. 
as  they  had  embarked  themselves  in  a  suit  with  ital 
wrong-doers,  and  suffered  judgment  to  go  against  them 
on  general  principles,  without  attempting  a  separate  de- 
fimce,  this  is  no  reascxi  why  Angus  should  not  now 
bring  forward  that  specific  testimony,  with  regard  tQ 
his  own  conduct,  as  may  exculpate  lum  from  the 
charges  laid  in  the  present  libel. 

Som^  stress  has  been  laid  on  a  passage  in  the  depo- 

dtion  of  W D ,  exhibited  in  Talbofs  cause, 

tending  to  prove  that  Angus  was  not  so  ignorant  of  the 
circumstances  respecting  the  Betsey  and  Argo^  as  he 
jHetends.    The  passage  is  in  thesq  words — ^^  After* 
^^  wards  captains  Prole ^  Angus  and  IThomson^  in  the 
^^  presence  of  this  deponent,  consulted  what  they  should 
"  do  with  the  brig  Betsey ^  and  being  of  opuiion,*'  &c. 
Whatever  weight  this  deposition  might  have  had  in 
Talbofs  suit,  it  is  inadmbsible  in  the  present;  but  I 
would  obsejve,  that  thb  circumstance  is  not  supported 
by  any  other  testimony  on  the  records  of  this  court;  on 
the  contrary,  from  the  general  history  of  thetransaction, 
there  seems  to  have  been  no  period  of  dme  in  which 
Angus  could  have  left  his  vessel,  or  the  other  captains 
have  been  on  board  the  Hibemia^  to  hold  this  consul- 
tation. 'D— —  must,  therefore,  have  been  mistaken. 
Indeed,  this  is  not  the  only  circumstance  in  which  he  is 
singular.  For,  just  before,  he  says~"  The  hn^AchH- 
'^  les  and  Hibemia  endeavoured  to  iipeak  her  (meaning 
"  the  Argo)  but  could  not  come  u|i  with  her.  And  up- 
^^  on  the  said  Churches  saying,  that  captain  Talbot  was 
^^  not  a  man  that  would  run  away  from  one  of  them, 
^'  if  they  would  not  both  chase,  the  brig  Acfdlles  then 
"  chased  alone,'*  &c- 

Now,  the  whole  current  of  testimony  agrees  in  this, 
diat  it  was  the  Riberma^  and  not  the  AehiJles,  that 
•  chased 
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1785*     chased  the  ^rgo.  And,  as  I  remember,  in  some  stages 

Dean  et  ti.  of  Talbofs  suit,  it  was  urged  as  a  circumstance  of  ag- 

jflim  AngoA.  gravation  against  the  owners  of  the  Hibemiay  that  their 

captain  was  employed  in  driving  off  the  ^rgo^  whilst 

his  confederates  were  plundering  her  prize. 

These  observations  on  D 's  deposition  do*  not 

directly  affect  the  present  question;  but  I  mention  them 
because,  if  I  could  find  any  substantial  ground  to  be- 
lieve that  At^us  was  indeed  particeps  cnminis  with 
Proie  and  Thomson^  or  that  he  knew,  or  had  any  op- 
portunity of  knowing,  the  circumstances  which  should 
have  prohibited  them  from  making  that  unfortunate 
capture,  I  should  not  be  so  clear,  as  I  now  am,  in  ad- 
judging, 

That  the  bill  in  this  cause  be  dismissed,  and  that  the 
,  libellants  pay  the' costs  of  suit. 

Whereupon  the  libellants  appealed;  and,  after  long 
argument,  the  court  adjudged,  in  June  1785,  that  John 
Angus  should  pay  to  the  libellants  948/.  Ijs.  lOcT-  with 
interest  thereon  from  the  twenty-second  day  of  Janua- 
ry 1785. 

Falliage 
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FaUia^e  et  ah  v.  Schooner  Hope. 


J^OLLINEAUX^  and  others  J  Frenchmen,  were  own-  if  American 
ers  of  the  schooner  ^j&e,  which  \yas  captured  by^i^gof  ^. 
a  British  privateer  in  her  voyage  from  Maryland  to  ^^P*"^%^ 
France.  Falliage^  and  others,  the  former  crew,  but  benefit  of  tb^ 
now  prisoners  on  board,  contrived  to  make  the  Bri-  iaw^n*Uie 
tish  prizemaster  and  his  companions  very  drunk,  ^i?d  ^^^^^/[^^^X. 
to  keep  them  so  till  the  vessel  was  brought  into  the  France, 
port  of  Philadelphia.  And  now  the  owners  claim  their  ers  ought  all 
vessel  again,  on  paying  salvage,  agreeably  to  the  ma-  benefit  of  th* 
rine  laws  oi  America.  American 

But  it  was  urged,  that  they,  being  French  subjects,  poni  of  the 
ought  to  be  determined  by  the  law  of  France^  which  ^*  ^^*^*- 
gives  the  whole  of  recaptured  vessels  to  the  recaptor, 
when  the  prize  has  been  more  than  twenty  four  hours 
in  the  possession  of  the  enemy* 

But  the  judge  was  of  opinion,  that  as  American 
owners  were,  jin  cases  of  recapture,  allowed  the  bene- 
fit of  the  American  law  in  the  admiralty  courts  of 
France^  French  owners  ought  also  to  have  the  benefit 
of  the  American  law  in  the  ports  of  the  United  States. 

Verdicty  that  the  schooner  be  restored  to  her  former 
owners,  they  paying  to  the  recaptors  one  half  of  the 
value  in  lieu  of  salvage. 


own- 


Ducatur  v.  The  Schooner  Desire. 

'T'HE  question  was  whether  French  owners  shpuld  French 
■*"    have  the  benefit  of  the  ordinance  of  congress  re-  f '*,"f^  ^"^■ 

•       r  '     tied  to  the 

lative  to  recaptures,  and  it  was  so  determined.  benefit  of  the 

ordinance  of 
congress  re^ti^pje  to  recaptures. 

3  C  Rice 
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Rice  V.  Taylor. 
1779. 

ifatthetime'T'HE  paTtics  wcFc  commanders  of  privateers  duly 
kenbyav^I  commisioned.  Tayfor  engaged,  and  took  a  prize^ 
■el  of  war.  Rice  being  in  sight  at  the  time  of  the  capture.  Where- 

ed  vessel  be  upon  Ric€  Claimed  a  share  of  booty  under  the  man- 
in  sight  and  ^^    i 
In  a  possible  ""'^  **^- 

condition  to     On  the  trial  it  appeared,  that  although  Rice  was  in 

loui  m  the      .    -  -        ,  /  *  ,  n  1  !•     • 

batUe,-she  Sight  at  the  time  of  the  action,  yet  from  the  pecukanty 
ed^riitt^of ^f  his  situation,  it  was  impossible  he  should  have 
the  prize  in  contributed  to  the  capture  by  terrifying  the  enemy: 
her  men  and  and  SO  the  jury  fouud  a  special  verdict  in  these  words: 
fTbe'^miSd-  "  That  captain  John  Rice  was  in  sight,  and  at  the 
festiyimpog-"  distance  of  five  or  six  miles  at  the  time  of  the  said 

aible  for  her 

to  take  any  ^^  capturc,  mentioned,  and  so  forth;  but  that  he  did 
g^^  ^^  ii  ^Qt  contribute  to  the  said  capture,  or  influence  her 
**  surrender  to  the  said  captain  Taylor.  And  if  upon 
"  this  finding,  &c.  8cc.** 

The  fact  was,  that  Rice  lay  within  a  bar,  close  upon 
the  shore  of  Nerw  Jersey^  and  saw  Taylor  engage  a 
Britbh  vessel  about  five  or  six  miles  out  at  sea.  There 
were  also  two  British  vessels  of  force  between  Rice 
and  Taylor^  at  the  time  of  the  action.  Rice^  observing 
the  battle,  saw  at  last  one  of  the  vessels  strike  to  the 
other,  but  could  not  clearly  discern  which  had  the 
victory:  believing  that  Taylor  had  surrendered,  he  re- 
ported in  Jersey  that  poor  Taylor  was  taken  at  last. 
But  he  found  a  few  days  afterwards,  that  Taylor  had 
been  successful,  and  brought  his  prize  safe  into  port. 
Whereupon  he  claimed  a  share  of  the  booty  under 
the  general  law  respecting  vessels  in  sight  of  a  capture. 
In  the  argument  on  the  special  verdict,  the  counsel 
for  Rice  rested  his  claim  principally  on  Molloy^  b.  1. 
c.  2.  s.  20,  urging  that  no  testimony  should  be  ad- 
'  mitted  against  a  presumption  of  law. 

But 
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But  the  judge  observed,  that  the  presumption  of  law     tTf9y  , 
is  founded  on  a  material  fact:  to  wit.  that  the  vessel      Ri«« 
in  sight  be  armed  and  prepared  for  battle^  or  at  least    Tayior. 
in  a  possible  condition  to  join  in  the  battle.  When 
this  is  the  case,  the  law  will  presume  tliat  her  presence 
terrified  the  enemy  and  influenced  the  surrender;  and 
therefore,  although  she  does  not  join  in  the  engage- 
ment, allows  her  a  share  of  the  prize  in  proportion  to 
her  men  and  guns.  But  if  a  vessel  in  sight  is  aground 
on  a  shoal  or  bar,  or  is  fiEU*  to  leeward,  with  disabled 
masts  and  rigging,  or  is  so  situated  (as  in  the  present 
case)  that  it  is  manifestly  impossible  for  her  to  take 
any  part  in  the  battle,  she  cannot  be  considered  as  to 
be  so  prepared  for  battle  as  to  bring  her  within  the 
presumption  of  law. 

^^  When  the  reason  of  the  law  ceases,  the  law  itself 
^'  ought  likewise  to  cease  with  it.''  1  Black*  p.  61. 

And  so  Rice*s  claim  was  dismissed.  - 

There  was  an  appeal  from  this  decision,  but  the 
appeal  was  not  prosecuted. 

Montgomery 
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Montgomery  v.  JVharton  and  oihersy  owners  oftlie  ship 
1  yso.  General  Greene. 


Owners  of  a  JI/'HARTON,  and  others^  owners  of  the  ship  Qene- 

vessel  which  wr  '  '  ^ 

they  have  rxd  Gtecne^  had  chartered  her  to  certain  mer- 

othersrmay  chants  for  a  particular  voyage,  and  appointed  Montgo- 
mastw  tiwr  ^^  master  for  that  voyage*  The  ship  had  cleared 
have  appoint- out  at  the  haval  bffice,  and  was  on  the  point  of  sailings 
compietTonof  when  a  sudden. frost  filled  the  Debrware  with  ice,  and 

Suhoufffhe  *^^^  ^^^  ^**  *^  P^*"^  ^^  Philadelphia.  During  the  wm- 
has  signed   tct  somc  differences  arose  between  the  owners  and 

bills  of  ladlnfT  rr*.  /«        i  •   i  «  i. 

for  the  cargo,  master;  1  he  consequence  of  Which  was,  that  the 
J^j^JJ^PP^  owners,  by  a  letter  of  dismission,  discharged  Montgo- 
ners,)  with-  meri/  from  their  service,  and  ^put  another  master  on 
ers  shewing  board.  Whcreupou  Montgomery  libelled  against  the 
ca^e  foJ  owners  in  the  admiralty  to  compel  them  to  fulfil  their 
such  dismis-  coHtract  with  him. 

In  cases  of  The  question  was,  whether  owners  could  dismiss 
the  mMter  ^^  master  they  had  appointed  before  the  completion 
must  apply  0f  the  voyage,  after  he  had  signed  bills  of  lading  for 
of  his  coun-  the  cargo,  and  shipped  his  mariners,  without  the  own- 
dress.^  **     ^^  shewing  sufficient  cause  for  such  dismission. 

And  it  was  contended,  that  the  master,  from  the 
time  of  his  appointment,  has  the  sole  command  of  the 
ship  vested  in  him,  and  cannot  be  displaced  without 
committing  some  offence  sufficient  to  forfeit  his  rights 
.  and  justify  a  dismission.  That  after  signing  bills  of 
lading,  he  becomes  answerable  to  the  freighters  for 
the  delivery  of  the  cargo,  and  that  the  owners  cannot 
by  their  act  exonerate  him  from  this  charge,  whilst 
the  bills  of  lading  signed  with  his  hand,  remain  in  the 
possession  of  the  freighters:  that  the  libellant,  consi- 
dering himself  as  engaged  for  this  voyage,  had  ne- 
glected to  seek  for  any  other  appointment;  and  that 
the  owners  discharging  him  at  this  time,  was  an  injury' 

which 
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Which  the  court  oug^t  in  jastice  to  redress  by  com^     \7mi 
pelling  them  to  reinstate  him  in  his  office.  MoDtgomery 

In  behalf  of  the  respondents  it  was  urged,  th^t  the  Whai-ttm 
owners  of  a  ship  have,  and  ought  to  have,  a  right  to 
remove  the  master  at  pleasure;  because  their  interests 
are  so  deeply  concerned  in  the  appointment,  that  they 
are  answerable  not  only  for  his  imprudent  conduct, 
but  are  bound  by  contracts  he  may  legally  make  on 
account  of  the  concern:  that  if,  after  their  choice  of  a 
master,  his  appointment  should  be  deemed  irrevocable 
fcvthe  voyage,  uidcss  some  gross  offisncecanbe  [HX)ved, 
the  owners  will  be  at  the  mercy  of  the  master,  who, 
by  his  wedc  or  wicked  conduct,  may  bring  them  to 
ruin.  That  if  when  the  owners  have  distnissod  the 
master,  the  court  should  undertake  to  reinstate  him, 
contrary  to  their  judgment  and  inclination,  and  so  force 
him  upon  them,  the  court  and  not  the  owners,  ought 
to  be  answerable  to  die  freighters  for  any  consequences 
that  may  ensue:  that  neither  the  charter-p^y,  shipping 
articles,  or  bills  of  lading,  prohibit  a  change  of  the 
master,  as  the  contracts  made  with  him  are  made  in 
his  official  and  not  in  his  personal  capacity:  that  the 
master  is  in  fact  the  representative  of  the  owners,  and 
not  himself  personally  bound,  neither  is  he  answerable 
for  the  conduct  of  his  successor:  that  in  case  an  action 
should  be  brought  against  him  for  a  breach  of  contract 
on  the  bills  of  lading,  he  might  plead  his  dismission 
by  the  owners,  and  it  would  be  good  in  law:  that  the 
subordinate  officers  are  appointed  by  the  master  of  a 
ship,  and  if  they  should  misbehave,  or  prove  insuffi- 
cient or  unsafe,  the  owners  have  no  remedy  but  by  the 
removal  of  the  master:  that  if  owners  are  bound  i>y 
the  appointment  of  a  master  to  continue  him  for  the 
voyage,  the  master  ought  also  to  be  bound  to  perform 
the  voyage,  even  against  his  interest  or  inclination; 
but  if,  in  case  of  the  master's  refusal,  the  owners 
should  libel  against  hiAi  in  the  admiralty,  the  court 

could 
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tygg  could  give  no  redress^  because  the  court  cannot  award 
Montgomery  damagcs^neither  can  it  compel  the  master  to  a  specific 
Wbarton  performance  of  his  contract,  from  the  nature  of  the 
service:  that  the  master's  appointment  is,  and  ought  to 
be  during  pleasure  only:  that  the  same  power  which 
appoints  can  remove:  that  if  a  master  suflfers  injury  by 
an  unreasonable  dbmbsion,  he  may  have  his  ranedy 
at  common  law^  where  ample  recompense  in  damages 
will  be  made  to  him:  and  finally,  that  whatever  incon- 
veniences may  arise  to  masters  being  subjected^  tbe 
caprice  of  owners  of  vessels,  much  greater  would  arise 
to  the  owners,  should  they  be  compelled  to  retain  in 
their  service  masters  once  appointed,  however  contrary 
to  their  judgment  or  interest;  and  that  no  Instance  can 
be  produced  of  a  master  being  thus  forced  upon  the 
owners  of  a  ship  by  any  court  whatever. 

To  which,  counsel  for  the  libellant  replied:  That 
this  cause  came  properly  before  the  court  of  admiralty: 
that  where  i  court  hath  the  right  to  take  cognizance 
of  an  injury,  it  follows  necessarily  that  it  can  give  re- 
dress: that  if  the  court  cannot  award'  damages,  it  can 
order  a  specific  performance  of  the  contract:  that  the 
court  can  compel  the  master  to  such  performance;  and 
if  he  refuses,  can  attach  his  person,  and  oblige  him  to 
give  security  for  the  completion  of  his  contract;  and^ 
therefore,  the  jurisdiction  is  competent:  that  it  would 
be  unjust  to  send  the  master  to  common  law  for  re« 
dress,,  on  the  owner's  breach  of  contract,  as  the  owners 
may  fail  and  be  unable  to  pay  damages,  and  therefore 
the  ship  ought  to  be  his  certain  and  proper  security: 
that  all  contracts  ought  to  be  sacred  and  mutual,  beii^ 
founded  on  reciprocity;  and  it  would  be  absurd  to  al- 
lege, that  the  master  is  bound  on  his  part,  and  the 
owners  not  bound  on  theirs:  that  a  master  engaged  for 
a  voyage,  is  like  a  servant  indented  for  a  certain  time; 
and  that  the  engagement  or  indenture  cannot  be  dis> 
solved,  during  the  terms,  but  by  mutual  consent:  that 

this 
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diis  vessel  was  chartered  to  the  freigfater,  who  acquired     1 78a. 
by,  the  charter-party  a  temporary  property  in  her,  and  Montgomeiy 
the  owners  had  nothing  to  do  with  her  for  the  time,    whlkon 
the  ship  being  under  the  same  circumstances  with  a      ^  ^' 
house  leased  for  a  term:  that  after  the  charter-party  is 
signed,  and  the  goods  laden  on  boards  the  owners  can- 
not discharge  the  master  at  their  pleasure;  as  his  good 
character  and  abilities  might  have  been  the  induce- 
ment which  led  the  freighter  to,  make  choice  of  that 
ship  in  preference:  and,  lastly,  that  if  no  instance  can 
be  found  of  a  master's  being  forced  upon  the  owners 
of  a  ship,  neither  can  any  authority  be  produced, 
giving  the  owners  the  arbitrary  power  of  dismissing 
die  master  at  pleasure,  and  without  assigning  sufficient 
cause. 

After  having  carefully  considered  the  arguments 
advanced,  and  the  authorities  cited  in  this  cause,  it 
appears  to  me  unnecessary  to  pursue  the  whole  tract 
of  argument  that  hath  been  taken  on  this  occasion. 
The  decision  of  the  cause  rests  solely  on  the  nature  of 
the  contract  between  the  owners  of  a  ship  and  the 
captain  they  employ.  And  the  terms  or  substance  of 
such  a  contract  is,  in  my  opinion  this,  viz.  If  the  xnz&^ 
ter  well  and  faithftilly  performs  the  duties  of  his  sta- 
tion, the  owners,  on  their  part,  are  bound  to  pay  the 
stipulated  wages,  and  aUow  him  all  the  customary 
privileges  of  his  office.  But  it  does  not  seem  to  be 
any  part  of  the  contract,  that  a  master  once  engaged, 
shall  be  master  for  the  voyage  at  all  events.  This 
might  be  extremely  injurious  to  owners,  on  account 
of  the  very  extensive  powers  a  master  hath  over  their 
property.  And  however  hard  it  may  appear  that  the 
master  should  be  subject  to  the  caprice  of  his  owners 
in  this  respect,  he  must  consider  it  as  one  of  the  una- 
voidable inconveniences  of  his  occupation,  and  in  cases  ^^ 
of  real  injury  apply  to  the  laws  of  his  country  for  re- 
dress. Much  greater  would  the  danger  be  to  owners 

of 
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t7W.  of  vessels,  and  indeed  to  commerce  in  general,  if  the 
HontgomciT  appointment  of  a  master  should  be  irrevocable  for  the 
Wharton  voyagc.  Whatever  good  opinion  an  owner  may  have 
of  the  master,  at  the  time  of  his  appointment,  he  may 
find  sufficient  reason  afterwards  to  change  his  mind, 
and  yet  not  be  ^le  to  produce  legal  proof  of  his  (ie- 
fection  or  inability.  Fidelity  or  infidelity  before  a  ser- 
vice perforBied,  is  a  matter  of  opinion  only,  and  it 
would  be  an  unreasonable  hardship  to  compel  an  owner 
to  continue  what  was  originally  a  voluntary  trust,  in 
the  hands  of  a  person  of  whom  he  may  have  found 
subsequent  reasons  to  believe  that  he  may  prove  either 
unfaithful  or  unskilful,  although  he  may  not  be  ab)e 
to  charge  him  with  any  positive  offence:  but  I  cannot 
see  how  this  court  can  interfere  to  any  effect,  if  die 
court  should  decree  diat  the  owners  shaU  recdive  the 
ibellant  on  board,  as  master  for  the  voyage  contracted 
for;  have  not  die  owners  a  power  to  sell  their  diipi  to 
lay  her  up,  or  totally  change  the  voyage,  and  so  evade 
the  decree?  Or,  if  a  master  should  refuse  to  go  the 
voyage  for  which  he  engaged,  can  this  court  compd 
a  specific  performance  of  the  duties  of  his  office?  The 
remedy  in  both  cases  must  be  in  damages  for  a  breasfa 
of  ccmtract,  to  which  the  common  law  is  most  com- 
petent. Let  the  bill  be  dismissed. 

The  libellant  qipealed  from  this  judgment,  and  the 
cause  was  again  fully  argued  before  the  judges  of  the 
high  court  of  errors  and  appesds;  but  the  libel  was 
finally  dismissed. 
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Job  Pray  et  aL  v.  Brig  Recovery. 

^  ^  ^  1780. 


JOB  Pray  and  Aaron  Stockholm  engaged  and  took  as  The  right, 

prize,  the  brig  Recovery^  a  vessel  belonging  to  the  ^g^Tin*^ 
enemy;  the  schooner  Uvingston^  a  vessel  belonging  to  ^^^  ^ 
Robert  Morris^  the  claimant,  being  in  sight  at  the  time  of  the  prize 
rf  the  capture.  Pray  and  Stockholm  were  duly  com-  l^p^vei^'i^' 
missioned  by  congress  to  cruize  as  privateers  airainst  ^  fo*»»ded  lo 
the  enemy;  but  KeUy^  the  master  of  the  Livingston,  had  tioo  of  iaw» 
no  such  commission.  ^^^  /  v^g. 

The  counsel  for  the  claimant  urged»  that  it  was  a  ^^^  '^^  ^ 
principle  of  law— that  /frizes  taken  by  vessels  not  com-  armed,  and 
missimed,  inured  to  the  sovereign  power ^  and  exhibited  SltUerto  °^ 
a  transfer  from  conn-ess,  of  ail  their  title  to  any  share  i^^^e  induced 

•^  ^  a  surrender. 

in  thb  prize  to  Robert  Morris;  empowering  him  to  a  vessel  not 
prosecute  a  claim,  in  the  name  of  the  United  States,  ^^ml^t  be 
but  for  his  own  benefit.  And  the  authorities  cited  in  c«>n"deped 

as  a  mere 

support  of  this  doctrine,  were  Cartheiv  474.  and  12  merchant- 
Modem  134.  "**"* 

But  neither  of  these  authorities  apply  strictly  to  the 
present  case.  In  the  one,  the  prize  was  a  wreck,  stranded 
on  the  shore,  and  great  part  of  the  booty  was  taken'on 
shore  by  the  crews  of  vessels  not  commissioned:  in 
the  other,  a  vessel  without  a  commission,  took  a  prize, 
and  carried  her  into  a  foreign  port,  where  the  captor 
sold  her,  and  converted  the  money  to  his  own  use. 

In  both  cases,  the  booty  was  taken  by  persons  not 
commissioned  to  take;  no  vessels  duly  commissioned 
assisting  in,  or  being  present  at  the  time  of  the  cap- 
ture. But  in  the  present  case,  the  prize  was  in  fact  ' 
taken  by  vessels  regularly  authorized  for  the  purpose, 
and  the  noncommissioned  vessel  only  in  sight  at  the 
time  of  the  battle.  In  the  cases  cited,  no  persons  were 
present  or  assisting  to  whom  the  booty  could  be  legally 
^judged.  Here  the  libellants,  the  real  captors,  were 

3  D  duly 
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17 %0.    duly  commissioned  to  take,  and  empowered  by  their 

Pray      commissions,  and  the  resolves  of  congress,  to  possess 
Br%  Reco-  and  cnjoy  the  property  so  legally  taken. 
^  ^'  A  vessel  not  commissioned  must  be  considered  as 

a  mere  merchantman;  and  according  to  JLee^  237,  if  a 
merchant  vessel  meets  an  enemy  in  the  course  of  the 
voyage,  and  takes  her,  the  prize  shall  belong  to  the 
captor:  but  if  she  goes  out  of  her  course  to  seek  plun- 
der, she  may  b^  deemed  a  pirate.  Now,  it  is  not  pre- 
tended that  the  Livingston  took  the  prize  in  question; 
on  the  contrary,  it  is  in  testimony,  that  she  was  running 
away  whilst  the  libellants  were  engaged  with  the  ene** 
my;  and  now  claims  a  share  of  the  prize,  as  having 
been  in  sight  at  the  time  of  the  capture. 

The  right  under  which  a  vessel  in  sight  may  claim 
a  share  of  a  prizes  taken,  is  founded  in  a  presump- 
tion of  law,  which  supposes  a  vessel*  so  in  sight,  and 
armed,  and  prepared  for  battle,  to  have  induced  a  sur- 
-  render'.  A  presumption  of  law  is  a  legal  indulgence, 
and  ought  to  be  strictly  confined  within  the  reason 
of  the  presumption.  But  no  authority  has  been  adduced 
to  shew  that  this  indulgence  has  been  extended  to  a 
vessel  not  commissioned  to  take,  unarmed,  and  flying 
from  the  scene  of  action. 

The  Livingston  cannot  claim  under  the  presumption 
of  law,  not  being  within  the  description;  nor  the  Urn" 
ted  States  under  the  general  doctrine;  because  the  prize 
was  in  fact  taken  by  vessels  duly  authorised  to  take, 
which  the  Livingston  was  not.  I  adjudge,  therefore, 
that  the  claim  in  this  cause  be  dismissed,  and  that  the 
brig  Recovery  be  condemned  as  prize  to  the  libellants. 

Patrick 
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Patrick  Mahoon  et  aL  v.  The  Bri^  Glocester. 


T^HE  brig  Ghcester  had  been  captured  by  Roger  Admiralty 

Kean  in  the  privateer  Holker^  and  condemned  astion^irfca«« 
prize  to  the  captors.  The  marshal  being  about  to  make  maSelT  gea- 
distribution  of  the  booty  amongst  the  crew,  according  men  to 
to  the  list  handed  in  by  captain  Kean^  was  notified  to  prizes.  Right 
stay  in  his  hands  twenty-five  shares  of  the  said  P"ze,  J^^  ^'^^  jj^ 
claimed  by  Patrick  Mahoon^  and  others,  as  being  a  r^^  founded 
part  of  the  crew  belonging  to,  and  concerned  in  the  des,  but  in 
said  privateer ^/4-<?r.  Notwithstanding  that  their  names  cTptaii![*of  *a 
were  not  to  be  found  in  the  captain's  return;  the  libel,  ^«»»e!»  .w»^h- 
Iiow  before  the  court,  is  for  these  twenty -five  shares,  any  reason 

The  circumstances  of  this  case  appear,  -by  the  testi-  duct*  foroci 
mony  exhibited,  to  be  as  follows.  «o™«  <>*■  *»»» 

*  crew  on 

The  printed  articles  of  the  privateer  Holker  were  shore  after  a 
set  up  at  a  common  house  of  rendezvous  for  the  en-  ^'l[i^*The^ 
listment  of  privateer's  men,  according  to  custom.  The  *}^^*  ^  ^"ti- 
libellants,  in  common  with  many  others,  signed  these  in  the  pn 
articles,  and  made  the  necessary  preparations  for  the'  *"* 
cruize.  When  the  Holker  was  ready  to  sail,  the  libeU 
lants,  with  the  rest  of  the  crew,  repaired  on  board  by 
order  of  the  captain,  and  the  vessel  set  sail.  When 
they  arrived  at  Chester  on  the  Delaware  (fifteen  miles 
below  Phxladelplua)  captain  Kean  mustered  his  crew 
upon  deck,  called  over  their  names  as  subscribed  to 
the  articles,  and  then,  without  giving  any  reason  for 
his  conduct,  selected  Pa^crAr-Afo^on  and  twenty-four  , 
others,  and  ordered  them  on  shore;  refusing  to  let 
them  proceed  on  the  cruize,  and  when  they  earnestly 
^icited  to  be  continued  on  board  he  forcibly  drove 
^em  away,  and  the  captain  proceeded  on  his  voyage,^ 
leaving  the  libellants  behind. 

A  fett 
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1 780^ A  few  days  after  Kean  again  called  his  crew  together 

Mahoon    and  produced  to  them  another  printed  copy  of  articles. 

Brig  Giocef.  which  hc  Urged  them  to  sign.  Some  otyected,  ob-  * 
serving  that  they  had  already  signed,  and  did  not  un- 
derstand  signing  two  sets  of  articles  for  the  same 
cruize;  but  the  captain  enforced  them  with  threats 
and  even  blows,  to  sign  the  new  articles;  declaring  at 
the  same  time,  that  his  view  was  to  exclude  those  men 
whom  he  had  left  behind  from  having  any  share  of  the 
prizes  they  might  take.  The  brig  Glocester  was  cap- 
tured during  this  cruize. 

The  respondents  have  rested  their  cause  principally 
on  a  plea  to  the  jurisdiction  of  this  court;  alleging 
that  the  injury,  if  any,  was  exclusively  of  common 
law  cognizance;  because  the  libellants'  claim  was  found- 
ed in  articles  executed  on  shore,  within  the  body  of  a 
county:  thaf  although  the  admiralty  could  determine 
the  question  of  prize  or  no  prize;  yet  it  could  not  de- 
termine to  whose  use,  having  no  jurisdiction  in  dis- 
putes  between  owner  and  owner,  owner  and  captain, 
or  captain  and  "mariner,  except  only  in  the  case  of  a 
mariner's  wages,  which  is  allowed  out  of  special  &• 
vour,  and  not  of  right,  further  than  as  communis  error 
Jacitjus. 

The  facts  being  fully  ascertained,  and  not  control 
verted,  no  difficulty  arises  from  that  quarter.  It  is  in 
proof  that  captain  Kean  forced  the  libellants  on  shore 
after  the  voyage  was  begun,  and  compelled  die  re- 
mainder of  the  crew  to  sign  the  new  articles,  with  a 
view^to  exclude  the  libellants  fi-om  any  advantage  they 
might  claim  under  the  former;  and  it  is  contended  that 
this  court  cannot  redress  the  injury,  because  the  suit 
respects  damages^  which  the  common  law  alone  can 
ascertain.  The  truth,  however,  is,  that  the  parties  do 
not  sue  for  redress  of  an  injury;  but  for  their  shares  of 
a  prize  legally  condemned  to  the  use  oj"  the  owners^  ' 
officersy  and  crew,  and  of  all  persons  belonging  to^  or 

concerned 
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concerned  in  the  privateer  Holker:  of  which  crew,  they     1 780. 
say,  they  are  a  part.  The  article3  of  enlistment,  exe-    Mahoon 
cuted  on  shore,  is  no  bar  to  the  jurisdiction  of  the  ad-  BrigGiocw- 
miralty.  Mariners  are  generally  engaged  on  shore,  and      ^^'^ 
always  sue  for  their  wages  in  this  court.  In  the  one 
case  the  mariners  are  paid  by  monthly  wages,  or  by 
the  run,  in  the  other  by  a  share  of  the  booty  taken. 
There  is  the  same  reason  in  both  cases.  But  I  am  of 
opinion  that  the  articles  are  not  the  true  foundation  of 
a  seaman's  claim.  If  one  or  more  miariners  should  en- 
ter  on  board  a  vessel,  with  the  knowledge  and  consent 
of  the  master,  should  receive  his  orders  and  perform 
the  duties  of  the  station,  they  would  be  entitled  to  cus- 
tomary wages,  or  a  proportion  of  die  booty  taken  in 
common  with  the  rest  of  the  crew,  although  they  had 
signed  no  articles  at  all:  the  right  is  not  founded  in  the 
articles,  but  in  the  service. 

It  has  been  said,  that  this  court  can  only  determine 
the  question  j&n;r^  or  no  prize^  but  cannot  adjudge  to 
whose  use.  Broom^s  case  in  Carth.  399.  and  475,  is 
express  in  point  to  the  contrary.  The  admiralty  not 
only  decreed  lawful prize^  but  also  to  whose  use,  viz. 
to  the  king^s;  and  Broom  having  converted  the  proper- 
ty to  his  own  use,  was  sued  in  the  admiralty  by  the 
king's  proctor  for  the  value.  Broom  applied  for  a  pro- 
hibition, which  was  denied;  because  the  court  of  ad- 
miralty, having  determined  the  property  to  be  prize 
to  the  kingy  this  second  suit  was  deemed  to  be  only  a 
continuation  of  the  original  process. 

Moreover,  it  cannot  be  supposed  but  that  during 
the  many  maritime  wars  in  which  England  hath  been 
engaged,  contests  about  the  rights  of  seamen  to  shares 
of  prizes  must  have  frequently  occurred.  If  then  such 
claims  were  only  triable  at  common  law,  they  would 
doubtless  appear  in  some  of  the  books  of  reports.  But 
no  actions  of  this  kind  can  be  found  in  those  books, 
nor  even  prohibitions  prayed  for  in  such  cases.  The 

inference 
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BrigGloeet- 

ter. 


1780.     inference  is,  that  such  suits  were  allowed  to  be  ex- 
Mahoon    clusivcly  of  admiralty  jurisdiction. 

If  captain  Kean  had  any  reasonable  objections 
against  the  libellants,  he  should  have  made  those  ob- 
jections before  he  received  them  on  board,  or  at  least 
before  the  vessel  had  weighed  anchor  and  commenced 
her  voyage. 

As  the  libellants  were  in  fact  forced  from  the  ser- 
vice,  I  do  not  see  why  this  wrong,  on  the  part  of  the 
captain,  should  deprive  them  of  the  right  they  had  ob- 
tained in  this  cruize  by  the  enlistment,  and  by  the  cap- 
tain's confirmation  of  that  enlistment  when  he  received 
them  into  his  service. 

I  adjudge  that  the  libellants  have  and  receive  their 
respective  shares  of  the  prize  brig  Ghcester^  and  her 
cargo,  in  common  with  the  rest  of  the  Hdker^s  crew, 

N.  B.  The  respondents  appealed  from  this  decree; 
but  the  court  of  appeals  confirmed  the  sentence. 


Keant 
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The  following  appeal  from  the  above  decision  is  taken  from 

2  Ball.  37. 

Keane  et  aL  Libellants  and  Appellants,  v.   The  Brig 

Ghcester  et  aL  Appellees.  17^2. 

T^HIS  was  an  appeal  from  the  admiralty  of  Pennsyl- 
vanioy  and  after  argument,  Faca  and  Griffin^  the 
presidmg  commissioners,  delivered  the  following  sen- 
tence. 

By  the  Court: — Two  objections  arc  made  to  the 
decree  below: 

The  first  objection  is,  that  a  libel  does  not  lie  by  the 
crew  of  a  privateer,  for  their  respective  proportions  of. 
a  prize. 

The  second  objection  is,  that  the  libellants,  in  this 
case,  are  not  part  of  the  privateer's  crew,  nor  captors, 
entitled  to  a  proportion  of  the  prize  stated  in  their 
libel. 

With  regard  to  the  first  objection,  we  are  of  opinion, 
that  a  libel  does  lie,  and  that  it  is  the  proper  and  regu- 
lar mode  of  redress:  for,  the  commission  of  a  privateer, 
according  to  the  form  established  by  congress,  extends 
not  only  to  the  captain,  but  also  to  the  ship  and  crew; 
they  are  captors,  as  well  as  the  captain,  and  their  rights 
to  the  thing  captured,  is  equally  founded  on  the  com- 
mission. The  ship  is  figuratively  considered  as  an 
agent,  and  represents  the  owners.  Articles  of  agree- 
ment generally  direct  the  distribution;  but  if  no  arti- 
cles are  executed,  the  admiralty  courts  will  make 
^distribution,  in  proportion  to  the  number,  interest  and 
merits  of  the  captors. 

But,  it  is  said,  ^^  the  admiralty  court,  in  this  case, 
^^  had  exercised  all  its  jurisdiction  and  power;  that  a 
*^  libel  was  filed  by  the  captain,  and  a  decree  passed 
^^  for  condemnation;  that  the  prize  has  been  sold,  and 
^^  the  money  lodged  in  the  hands  of  the  marshal;  that. 
'^  the  marshal  must  make  distribution  according  to  the 

"list 
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1 782.     ^*  list  of  the  crew,  which  the  captain  shall  deliver;  and 
Keaneetai.  ^^  if  the  captdio  Hiakes  a  false  list,  the  party  injured 
BriffGioces-  ^'  has  no  odier  remedy  than  by  an  action  at  law.'' 
^'  The  original  libel,  we  find,  was  filed  by  the  captain, 

in  behalf  of  himself  and  crew,  and  the  decree  adjudges 
the  prize  to  the  captors.  The  marshal  has  sold  the  prize, 
and  the  money  lies  in  his  hands;  on  application,  he  re- 
fuses to  pay  the  libellants;  and  the  question  is,  what  is 
the  mode  of  redress? 

We  are  of  opinion  that  the  libeUants  had  a  double 
remedy:  They  had  an  action  at  law,  for  money  had  and 
received  to  their  use;  and  they  were  entitled  to  a  sup* 
plem^ntal  libel,  upon  which  a  decree  and  order  might 
have  been  obtained,  to  compel  the  marshal  to  pay  the 
mpney.  Such  a  libel  is  nothing  more  th»i  a  form  of 
proceeding,  to  carry  into  execution  the  original  decreei 
and  if  the  admiralty  courts  are  competent  to  give  judg- 
ment, they  must  be  competent  to  carry  it  into  exe« 
cution. 

We  are  also  of  opinion,  that  if  a  marshal  makes 
distribution,  without  the  orders  of  the  admiralty  court, 
he  does  it  at  his  peril.  The  list  or  return  of  the  crew 
by  the  captain,  is  no  justification  for  his  pajrments.  He 
is  the  officer  to  carry  the  decree  of  the  court  into  exe- 
cution, aiidxhe  must  take  care  that  his  payments  are 
made  according  to  such  decrees;  for,  on  misapplica^ 
tion  of  the  payment,  a  libel  will  lie  to  make  him  re- 
^  sponsible.  If  he  would  therefore  act  safely,  he  ought, 
before  he  makes  his  payments,  to  obtain  the  order  and 
direction  of  the  court;  and  the  admiralty  courts  ought 
not  to  make  an  order,  without  previous  measures  to 
guard  against  fraud  and  imposition,  by  providing  for 
latent  clainis. 

But  on  the  second  ground,  it  is  said,  the  decree  be- 
low ought  to  be  reversed;  which  is,  that  the  libeHants 
are  not  part  of  the  privateer's  crew,  nor  captors,  en- 
titled to  the  jurize  stated  in  their  libel. 

It 


Admiralty  Court  of  Penmyhmnui.  401^ 

It  is  proved,  and  admitted  on  all  hands,  that  the  li-     1782> 
hellants  were  shipped  on  board  the  privateer,  at  Phila-  kt^ane  et  ai. 

mm 

delphta;  that  they  were  shipped  under  the  articles  of  Bng  gioci^ 
agreement,  and  shipped  and  received  on  board,  as  part  ^^' 
of  the  privateer's  crew;  that,  as  part  of  the  privateer's 
jcrew,  they  navigated  the  privateer  down  to  Chester: 
diat  there  the  captain,  without  any  objection  to  their 
skill  or  ability,  ordered  them  on  shore,  and  obliged  them 
to  abandon  the  privateer,  and  left  them;  and  that  after- 
wards he,  and  all  the  residue  of  the  crew,  destroyed  the 
original  articles  of  agreement,  and  executed  a  fresh  set. 

Under  the  circumstances  stated  and  admitted,  we  are 
of  opinion,  that  the  libellants  are  entitled  to  a  full  pro 
portion  of  all  prizes  which  were  captured  during  the 
cruize,  for  which  the  libellants  were  engaged,  and  from 
which  they  were  forcibly  excluded. 

We  have  already  observed,  that  the  right  of  the  crei^ 
to  captures  is  not  founded  on  the  articles  of  agreement; 
but  on  the  privateer's  commission.  When  the  libellants 
were  shipped  at  Philadelphia^  and  received  on  board 
by  the  captain  as  part  of  the  crew,  the  right  under  the 
commission  attached.  This  right  they  derived  from  an 
authority,  paramount  to  the  captain,  and  therefore  the 
captain  could  not  arbitrarily  deprive  them  of  it. 

But  it  is  said,  the  captain,  only,  did  the  wrong;  and 
therefore  he  alone  should  be  responsible  for  it,  and  not 
die  residue  of  the  crew. 

The  libellants  do  not  seek  a  compensation  for  a 
-Wrong;  they  are  not  in  pursuit  of  damages  for  a  tort. 
When  they  were  shipped  and  received  on  board  at 
Philadelphia^  they  then  became  part  of  the  crew,  and 
the  right  to  capture  and  make  prizes  was  a  right  they 
held  jointly  with  the  ship  and  officers,  and  residue  of 
the  crew.  The  articles  of  agreement  directed  the  dis- 
tribution, and  ascertained  the  share;  and  the  libel  is  for 
shares,  according  to  the  articles.  The  demand,  there- 
fore,  which  the  libellants  make^  does  not  lessen  the 

3  £  shares 
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i^82#^ shares  of  the  residue  of  the  crew,  nor  call^n  them  for 

Keane  et  aL  a  compcnsation:  it  is  a  demand,  which  the  residue  of 
BrigGioees.  the  crcw  acknowledged,  and  agreed  to,  when  they  ex* 
ecuted  the  articles. 

But  it  is  said,  on  the  dismission  of  the  libellants, 
their  proportion  of  the  risk  and  labour  fell  on  the  resi- 
due oir  the  crew;  and,  therefore,  they  ought  to  have  aa 
additional  compensation  beyond  the  articles  of  agree- 
ment. 

Whatever  compensation  they  may,  in  justice,  be 
entitled  to,  they  cannot  dispense  with,  nor  derive  it 
from  the  articles  of  agreement.  The  articles  make  no 
provision  fw  such  events,  and  no  man,  on  board,  can 
claim  beyond  the  extent  of  the  articles.  On  this  ground 
it  is,  that  althou^  a  mariner,  who  is  once  shipped  on 
board,  and  is  dismissed  by  the  captain,  without  fault, 
before  the  voyage  is  ended,  is  entitled  to  his  stipulated 
wages,  for  the  whole  voyage;  yet  the  residue  of  the 
crew  can  only  claim  to  the  extent  of  their  contract; 
although,  by  the  dismission  of  such  mariner,  the  risk 
and  labour  become  proportionally  greater. 

But,  it  is  said,  that  after  the  dismission  of  the  libels 
iants^  new  articles  were  executed  by  the  captain,  and 
residue  of  the  crew;  by  which  their  shares  of  prizes 
were  augmented,  in  proportion  to  the  lessening  of  the 
drew,  by  the  libellants'  dismission;  and,  that  the  libel- 
lants'  claim  affects  their  right,  under  the  subsequent 
articles. 

The  captain  and  the  residue  of  the  crew  could  not 
cancel  the  original  articles  of  agreement.  When  a  con- 
tract is  made,  it  can  only  be  dissolved  by  the  consent 
of  all  parties.  The  after  articles,  therefore,  cannot  af- 
fect the  ori^nal  articles,  nor  authorise  a  departure 
from  them. 

These  articles,  instead  of  militating  against  the  libel- 
lants' claim,  tend  to  es^blish  it  on  another  ground:  for, 
they  shew  that  the  residue  of  the  crew  approved  of 

the 
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the  dismission,  and  therefore  ought  to  be  considered     1^82* 
as  participes  criminisy  and  equally  responsible  with  the  Keane  et  ai. 

captain.  Bng  Glooes* 

But,  it  is  said,  **  that  the  libellants  did  not,  by  any 
personal  service,  contribute  to  the  capture  in  the  pre- 
sent case;  that  the  prize  was  taken  by  the  ship,  the 
captain  and  oflBcers,  and  residue  of  the  crew;  and,  that 
although  the  libellants  had  a  right  under  the  commis- 
sion to  make  captures,  yet  the  right  was  not  exercised 
in  the  capture  of  the  prize  in  question." 

The  ship,  captain,  officers,  and  crew,  were  joint- 
tenants  of  the  right  to  capture  and  make  prizes  con- 
ceded by  the  commission.  Whatever  was  acquired  in 
consequence  of  this  joint  right  and  interest  must  be 
considered  as  common  stock,  and  like  the  case,  of  a 
joint  partnership,  not  subject  to  survivorship.  '^  Where 
the  right  and  interest  is  a  joint  concern,  the  question 
never  can  be  material,  which  of  the  parties  have  beeu 
most  active  and  alert:  the  only  question  that  can  arise 
must  be,  whether  the  joint  concern  and  interest  is  fairly 
subsisting. 

Upon  the  whole,  we  are  of  opinion,  that  the  decree 
below  be  affirmed,  with  costs  to  the  libellants* 

mUer 
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Miller  V.  The  Resolution. 

irsi. 


u.  sutes,  by  HPHE  ship  Resolution^  belonging  to  Brandlight  and 
ilitb  F^JSJ^e^  ^^^^^  merchants  in  Amsterdam^  sailed  from  the 

were  not  con!  TVaj^^/  gn  the  9th  of  January  1780,  bound  for  the 
parties  in  the  island  of  St.  Eustatius.  This  voyage  was  interrupted 
mSe*  b? the  t>y  stTCss  of  Weather,  which  obliged  her  to  put  into 
MarqiiiB  de  JJsbon^  whcrc  shc  remained  some  months  to  refit,  but 
the  inhabit-  afterwards  arrived  at  St.  Eustatius.  From  St.  JSusta- 
roijiicl^^  #iw  she  sailed  for  the  island  of  Dominica,  where  she 
arrived  on  the  1st  of  October  1780.  In  March  1781, 
she  ssailed  from  Dominica  for  Amsterdam^  with  a  valua- 
ble cargo  of  sugar  and  cofiee,  shipped  by  sundry  per- 
sons, certified  to  be  capitulants  in  the  island  of^  Domi- 
nica; which  cargo  was  consigned  to  Messrs.  Brandlight 
and  Sons,  of  Amsterdam,  the  owners  of  the  vessel. 
Soon  after  the  commencement  of  her  voyage  Irom 
Dominica,  she  was  captured  by  a  British  armed  vessel, 
dnd  taken  as  prize  into  Nevis,  where  admiral  Rodney 
Examined  her  papers,  and  thereupon  dismissed  her. 
She  again  proceeded  on  her  voyage,  but  was  after- 
wards captured  by  another  British  vessel,  from  whom 
srhe  was  recaptured  by  an  American  privateer;  irom 
this  privateer  she  was  again  taken  by  a  British  ship, 
and  finally  retaken  from  her  by  Peter  Miller,  the  libel- 
lant  in  this  cause,  and  sent  into  the  port  of  Philadelphia. 
It  is  not  contended  but  that  in  each  and  every  of  the 
captures  and  recaptures,  she  remained  more  than 
twenty-four  hours  in  the  possession  of  the  conqueror. 
Being  thus  found  in  the  hands  of  the  enemy,  and  takoi 
from  them  by  force  of  arms,  the  libellants  pray  that 
both  ship  and  cargo  may  be  condemned  as  lawful  prize 
and  booty  of  war. 

But 
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But  it  has  been  contended  in  behalf  of  the  claimants,  if^'i* 
that  it  appears  in  testimony  that  the  island  of  Dominica  M*"«r 
did  on  the  7th  of  September  1778,  surrender  by  capitu-  The  Reaoia- 
lation,  to  the  marquis  de  Bouille^  general  of  the  French 
forces  in  the  windward  islands:  that  by  the  terms  of 
this  capitulation,  all  the  property  and  estates  in  Domi- 
ca^  with  their  produce  were  secured  to  the  inhabitants, 
and  protected  from  confiscation;  particularly  by  the 
seventeenth  article,  in  these  words:  ^'  The  merchants 
•*'  of  the  island  may  receive  vessels  to  their  address 
**  from  all  parts  of  the  world  (English  vessels  excepted) 
'^  without  their  being  confiscated;  and  they  may  sell 
**  their  merchandize,  and  may  carry  on  their  trade,  and 
^'  the  port  shall  be  entirely  free  for  them  for  that  pur- 
'**  pose,  paying  the  customar)'  duties  paid  in  the  French 
.'^  islands."  And  it  is  alleged,  that  this  privilege  and 
protection  was  extended  to  absent  persons  having  pro- 
perty or  concerns  in  the  island,  by  virtue  of  the  ninth 
.article  of  the  same  capitulation  in  these  words:  ^^  The 
}^  absent  inhabitants,  and  such  as  are  in  the  service  of 
"his  Britannic  majesty,  shall  be  maintained  in  the 
^^  posession  and  enjoyment  of  their  estates,  which  shall 
•*  be  managed  for  them  by  their  attorneys."  That  these 
United  States  being  in  strict  alliance  with  the  court  of 
France,  are  bound  by  the  terms  of  every  capitulation, 
convention,  or  treaty,  which  the  court  of  France,  or 
any  person  or  persons  under  that  authority,  shall  make 
in  the  course  of  the  war,  the  war  being  a  common 
cause,  and  both  allies  principals  in  the  conduct  of  it: 
that  it  was  also  in  proof,  that  the  king  of  Fngkmd,  by 
liis  proclamation,  dated  in  December  1780,  extended 
the  effects  of  the  capitulation  of  Dominica,  to  Dutch 
vessels  for  fcur  months,  notwithstanding  the  rupture 
between  Great  Britain  and  Holland,  by  the  capture  of 
St.  Etistatius:  and,  that  this  ship,  under  the  sanction 
of  the  said  capitulation  which  secured  her  and  her 
cargo  from  capture  by  the  French  or  Americans,  and 

under 
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1781*     under  the  said  proclamation,  which  protected  her  from 
Miller     British  capture,  sailed  from  Dominica^  with  the  pro- 
The  Reaoia-  pcrty  of  capitulants  on  board;  and  that  the  passport  of 
***"'      Monsieur  DucMUeau^  the  French  governor  of  Domi- 
nica, endorsed  on  the  manifesto  of  the  cargo,  ought  to 
protect  this  property  from  being  made  prize  of  by  the 
friends  and  allies  of  France. 

It  has  been  further  insisted,  that  a  recaptor  acquires 
no  other  right  than  what  the  captor  had;  inferring  thsA 
as  the  British  captor  could  not  have  procured  a  con^ 
demnaticMi  (as  appears  by  the  acquittal  of  admiral  Kad- 
net/)  ndther  can  an  American  recaptor  make  this  vessel 
legal  prize;  that  the  British  captain  should  be  consr- 
dered  as  a  pirate,  and  that  the  law  is^  that  goods  taken 
by  pirates,  and  again  retaken  from  them,  shall  be  re- 
stored to  the  former  owner;  that  if  it  should  be  ob- 
jected, that  most  of  the  real  consignees  of  this  cargo 
are  not  inhabitants  ofDominicay  and  Aerefore  not  withr- 
in  the  capitulation;  it  is  answered,  that  article  the  ninth 
extends  the  operation  of  this  capitulation  to  absent 
inhabitants,  even  such  as  are  m  the  service  of  the  king 
of  Great  Britain  having  property  in  the  island,  whose 
business  may  be  transacted  by  attorneys;  and  that  if 
Ae  attorney  is  an  inhabitant,  and  signed  the  capitular 
tion,  it  is  the  same  thing  in  effect  as  if  the  principal 
had  done  it.  And  lastly,  that  although  no  express  au- 
thority can  be  produced  to  prove  directly  that  allies  in 
war  are  bound  by  the  capitulations,  conventions,  and 
treaties  of  each  other,  reciprocally;  yet  a  striking  ana- 
logy may  be  found  in  the  case  of  ransom.  That  it 
cannot  be  denied,  but  that  if  a  French  vessel  takes  a 
prize  and  ransoms  her  for  a  limited  time,  the  ransom 
bill  would  protect  the  property  from  capture  and  con- 
demnation by  the  Americans.  If,  therefore,  the  act 
of  an  individual  captain  of  a  French  privateer  can 
screen  the  property  of  an  enemy  from  an  ally,  much 
more  should  the  sokmn  capitulation  of  a  French  ge* 

nend 
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neral  with  the  whole  inhabitants  of  a  captured  idaad     tfsu 
bind  the  same  ally.  HUkar 

To  this  it  has  been  replied:  that,  the  ship  Resolution  The  lietoio; 
and  her  cargo  were  found  in  the  possession  of  the  ene- 
my,  who  held  the  same  by  force  as  their  property  for 
more  than  twenty-four  hours,  which  brings  the  case 
atricdy  within  the  ordinance  of  congress  of  February 
last,  which  excludes  any  claims  of  former  owners  after 
a  possession  of  twenty-four  hours  by  the  enemy:  that 
we  have  no  business  to  inquire  by  what  right  the  ene- 
my became  possessed;  it  is  sufficient  for  us  that  we 
found  it  there:  that  the  doctrine  respecting  pirates  does 
not  apply,  because  the  British,  as  a  sovereign  nation, 
has  an  undoubted  right  to  wage  war,  and  to  take 
prizes,  which  pirates  have  not:  that  if  any  subject  of  a 
sovereign  power  takes  unlawfully,  let  him  or  his  prince 
answer  the  wrong,  the  recaptors  at  war  with  them  be- 
ing altogether  blameless,  whose  right  to  take  from  an 
enemy  cannot  be  doubted:  that  it  appears  evidendy  by 
the  letters  and  other  exhibits  in  this  cause,  that  this 
cargo  is  in  fact  British  property,  and  not  the  property 
of  the  inhabitants  of  Dominica;  and  although  consign* 
od  to  merchants  in  Amsterdam^  the  net  proceeds  were 
to  he  remitted  to  merchants  in  London^  and  other  parts 
of  the  Britbh  dominion:  that  it  is  absurd  and  untrue 
to  suppose  that  the  benefits  of  the  capitulation  were 
designed  to  extend  to  London  merchants  who  had  ne- 
ver been  inhabitants  of  the  island  of  Dominica^  and 
who  are  and  will  remain  British  subjects,  aiding,  by 
their  wealth  and  influence^  in  the  war  against  France 
and  her  allies:  that  the  capitulation  included  only  real 
inhabitants,  either  present  on  the  island,  or  absent  on 
business  at  t;he  time,  and  placed  them  in  a  state  of 
perfect  neutrality  with  respect  to  the  war;  a  character 
which  can  by  no  means  be  applied  to  the  real  con- 
signees of  this  cargo:  that  if  the  effects  of  this  capitu- 
lation were  to  be  thus  extended,  France  would  have„ 

obt^ned 
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.  tfSU    obtaihed  a  conquest  which  can  produce  nothing  but 

MiUer     cxpcnsc,  troublc,  and  loss  to  her,  but  will  tend  ta 

TheResoiu-  Strengthen  and  enrich  the  enemy;  and  that  it  would 

be,  for  the  present,  the  interest  of  Great  Britain  to  sur-* 

render  all  her  fTest  India  islands  upon  the  same  terms* 

It  has  been  further  urged  by  the  counsel  for  theli- 
bellantSj  that  Allies  are  not  mutually  bound  by  every 
ex  parte  treaty  or  convention:  that  consent  is  neces- 
sary to  include  one  in  the  engagement  made  by  the 
other;  as  for  instance,  in  a  truce  or  cessation  of  hosti^ 
lities:  that  France  does  not  deem  herself  so  bound,  u^ 
evident  from  her  conduct  with  respect  to  Bermuda 
and  the  Bahama  islands,  whose  property  congress  have 
exempted  from  capture  and  condemnation  by  Ameri- 
cans; yet  their  vessels  are  confiscated  in  the  French 
courts  of  admiralty:  and  that  this  exemption,  granted 
by  congress  to  Bermudians,  runs  strictly  paralleLwith 
the  terms  granted  by  the  French  general  to  the  people 
of  Dominicay  so  far  as  allies  in  war  were  to  be  aflfected 
by  such  treaties. 

That  the  law  respecting  ransoms  cannot  apply  to  the 
present  case,  because,  if,  after  our  ally  has  made  a  cap- 
ture, and  discharged  the  prize  on  a  promised  ransom, 
we  should  violate  the  ransom  bill,  we  should  in  fact 
plunder  our  friend  of  his  actually  acquired  property; 
and  it  is  for  this  reason  that  allies  are  bound  by  ran* 
som  bills:  that  this  case  coming  precisely  within  the 
ordinance  of  congress  respecting  twenty- four  hours' 
possession  by  the  enemy,  this  court  is  bound  to  decree 
according  to  that  ordinance,  and  hath  no  power  te 
judge  how  far  its  operation  may,  or  may  not,  under 
particular  circumstances,  aflfect  the  ternis  of  our  al« 
liance  with  France,  the  true  limits  of  which  are  only 
to  be  ascertained  by  the  sovereignty  of  the  states,  and 
are  not  submitted  to  the  determination  of  this  court. 

That,  as  to  the  passport  subscribed  by  monsieur 
Du  ChaUeauy  he  did  it  as  a  matter  of  course  in  conse* 

quencp 
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^eaoe  of  the  depositions  annexed  to  the  bUls  of    irsi. 
lading,  which  were  taken  by  the  British  judge  of  the     muiw 
island,  and  who  might  probably  be  in  the  interest  The  Re«oiii^ 
of  the  parties;  or,  at  least,  that  it  was  done  with  the      ^^° 
official  negligence  too  usual  in  passing  customhouse 
papers.  Jt  was  further  suggested,  that  the  manifest 
variance  between  the  bills  of  lading,  with  their  depo- 
aitioQs  annexed,  and  the  private  letters  of  advice  found 
<m  board;  the  direct  fraud  manifest  in  some  of  those 
letters,  and  the  mysterious  complexion  of  others,  are 
alone  sufficient  to  justify  a  condemnation  of  this  pro- 
perty; double  papers  and  fraudulent  clearances  being 
legal  cause  of  confiscation. 

In  short,  that  this  whole  business  appears  to  be  a 
mercantile  scheme  concerted  between  British  mer-^ 
chants  and  Brand&ght  and  Sang,  oiAmsterdamy  in  con- 
junction with  the  shippers  at  Dominica^  to  impose  on 
4he  French  governor,  and  to  derive  an  unfair  advan* 
tage  from  the  liberal  terms  of  the  capitulation;  that, 
if  this  property  is  to  be  deemed  neutral^  the  true  doctrine 
is,  if  a  neutral  voluntarily  puts  his  property  on  board 
an  enemy's  ship,  he  does  at  his  own  risk;  but  if  an 
enemy  unjustly  takes  neutral  property,  and  the  same 
is  retaken,  the  remedy  is  against  the  enemy  who  did 
the  wrong,  and  not  against  the  recaptor  who  only  did 
his  duty:  that  it  is  true,  that  the  passport  of  governor 
'Duehalleau  recommends  this  vessel  to  pass  unmo^ 
ksted  by  the  friends  of  France^  but  does  not  say  she 
riiall  not  be  taken  from  the  enemy  in  case  she  should 
fell  into  their  hands:  that  if  the  inhabitants  of  Domini^ 
•«0,  in  their  present  situation,  be  considered  either  as 
French  or  as  British  subjects,  still  the  recapture  is 
good;  if  French,  then  the  property  (supposing  it  to 
belong  to  the  shippers)  having  been  more  than  twenty 
four  hours  in  the  possession  of  the  enemy,  is  prize  to 
the  ri^captor  by  the  marine  ordinances  of  France  and 

3  F  America; 
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^^^^'    Americas  if  British/  it  belonged  to  the  enemy,  and  is 

'mier     therefore  prize.    And  lastly,   that    this  capitulation 

The  Reaoiu-  should  not  be  construed  to  extend  further  than  the 

tion. 

protection  of  property  upon  the  island,  and  within  its 
pprts  and  harbours,  but  cannot  reasonably  be  expect- 
ed to  impure  safety  on  the  high  seas  in  the  midst  of  a 
raging  war. 

This  cause,  so  far  as  it  respects  the  cargo  of  the 
ship  Resplutiorij  rests  principally  on  one  question,  viz* 
whether  the  United  States  by  their  alliance  with 
France^  are,  or  are  not  to  be  considered  as  parties 
in  the  capitulation  made  by  the  Marquis  De  BotdUe 
with  the  inhabitants  of  Dominica.  No  authority  has 
been  produced,  and  I  believe  that  none  can  be,  to  shew 
that  allies  are  mutually  bound  in  all  cases.  It  is  mam- 
fest,  that  it  is  not  generally  so  understood;  because  it 
is  usual  in  forming  treaties  of  alliance  to  insert  special 
clauses  specifying  those  cases,  wherein  the  promises 
and  engagements  of  the  one  shall  bind  the  other:  for 
it  would  be  a  very  dangerous  doctrine  that  should 
^  bind  sovereign  powers  in  engagements  to  which  they 
had  neither  expressly  nor  implicitly  given  consent,  or 
that  one  ally  should  necessarily  become  a  party  in  the 
conventions  which  the  generals  and  officers  of  the 
other  may,  under  particular  straits  and  circumstances, 
make  with  the  common  enemy,  unless  Ae  ally  be 
mentioned  in  the  convention,  and  the  terms  thereof 
be  afterwards  acceded  to  by  him.  Thus,  in  the  case  of 
Dominicaj  had  governor  Stuarty  when  he  surrendered 
the  island  to  the  Marquis  De  BotdUe  expected  that 
the  United  States  should  be  bound  by  the  terms  of  the 
capitulation,  he  would  have  .made  this  one  of  the  arti« 
cles,  and  not  entrusted  so  important  a  p(Hnt  to  a  spe- 
culative question,  how  far  one  ally  may  or  may  not  be 
virtually  bound  by  the  engagements  of  the  other.  This, 
however,  he  has  not  done,  either  because  it  would  im- 
ply 
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ply  an  acknowledgment  of  the  sovereignty  of  the  United    1 78 1  * 
StateSy  or  because  he  deemed  the  objects  of  the  capi-  -    mhicp 
tulation  to  be  limited  to  property  within  the  island.  The  Resoi«r 
Be  this  as  it  may,  the  British  could  not  reasonably 
complain  that  the  French  had  violated  the  articles  of 
the  capitulation,  should  the  Americans  take  the  goods 
of  the  inhabitants  of  Dominica  found  upon  the  high 
seas,  because  such  an  assurance  made  no  part  of  the 
stipulation.  "  If  he  who  can  and  ought  to  have  ex- 
^^  plained  himself  clearly  and  plainly,  has  not  done  it, 
"  it  is  the  worse  for  him;  he  cannot  be  allowed  to  in- 
*•  troduce  subsequent  restrictions  which  he  has  not 
"  expressed."  Fattcl^  b.  2.  c.  17.  s.  174. 

But  whatever  doubts  there  may  be  of  the  right  of 
Americans  to  take  the  property  of  the  people  of  Do- 
Tninica  under  the  present  circumstances,  there  can  be 
none  of  taking  British  property,  wherever  found,  with- 
out any  danger  of  impairing  the  friendship  of  our 
good  ally.  And  from  a  scrutiny  of  the,  papers  found 
on  board  this  vessel,  there  is  strong  reason  to  believe 
that  this  cargo,  however  artificially  covered,  is,  in  fact^ 
British  property. 

As  to  the  general  doctrine  respecting  allies,  the  case 
of  Bermudas  is,  I  think,  strong  in  point.  The  vessels 
of  that  island  were  by  congress  exempted  from  cap- 
ture by  Americans,  and  yet  the  French  made  prize  of 
them  whenever  they  could;  nor  was  it  ever  suggested 
that  they  had  thereby  violated  the  faith  of  the  alliance. 
Had  the  British  expected,  or  France  desired,  that  the 
United  States  should  be  parties  in  the  capitulation  of 
Domtnicaj  it  cannot  be  doubted,  but  that  this  would 
have  been  made  one  of  the  terms  of  that  capitulation, 
or  that  France  would,  before  this,  have  signified  her 
desire  to  congress,  and  that  congress  would  have  in^ 
structed  the  masters  of  privateers  as  to  this  matter. 

Having 
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tygl*        Having'  made  no  national  agreement  to  spare  the 

Muier     property  of  the  people  of  Dominica^  when  found  on 

The  ReMi«.  the  high  seas,  much  less  are  we  bound  to  reaCue  it 

^^'       from  the  hands  of  an  enemy  at  our  risk  and  expense, 

in  order  to  restore  it^  salvage  free,  to  their  use.  This 

would  be  to  put  them  on  a  better  footing  than  our 

own  merchants,   whose  property,    after  tWenty-four 

hours'  possession  by  the  enemy,  would  be  confiscated 

to  the  recaptor,  whereas  it  is  contended  that  no  caa^ 

fiscation  whatever  should  pass  on  the  property  of  the 

people  of  Dominica* 

Being  fiilly  satisfied  as  to  this  general  point,  it  ren- 
ders a  minute  display  of  the  striking  contradictions  be*- 
tween  the  bills  of  lading  and  letters  of  advice,  and  other 
papers  /ound  on  board  this  vessel,  the  less  necessary. 
Many  of  them  are  manifestly  fraudulent;  and  although 
the  property  is  carefully  wrapped  in  neutral  covers^ 
the  net  proceeds  appear  to  be  finally  intended  for 
subjects  of  Ch-eat  Britain^  residing  at  Lofubm^  etc  else- 
where. 

With  respect  to  the  king  of  England^s  proclama* 
tion,  I  conceive  that  it  is  founded  on  partial,  not  on 
general  grounds.  Were  it  not  that  this,  with  four  or 
five  other  Dutch  vessels  were  at  this  time  to  sail  firom 
Dominica^  freighted  with  the  property  of  British  mer* 
chants,  it  is  more  than  probable  that  this  proclamation 
had  never  been  published. 

I  adjudge  that  the  cargo  of  the  ship  Resolutim 
be  condemned  as  lawful  prize  to  the  libellants;  and 
that  the  ship  Resolutum^  with  her  tackle,  apparel  and 
furniture  be  restored  to  Brand&ght  and  Sansy  mer- 
chants of  Amsterdam. 

N.  B.  The  claimants  appealed  from  this  decree; 
and,  after  long  argument,  the  judges  of  appeal  reversed 
the  decree,  so  far  as  the  same  respected  the  condemna- 
tion 
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tion  of  the  cargo,  which  they  fMj  acquitted,  upon  the     1T81. 
diippers  paying  freight  to  the  owners  of  the  ship*  Muier 

There  was  afterwards  a  rehearing  of  this  cause  be-  Tfce  HcMin' 
fore  the  court  of  appeal,  on  a  suggestion  of  new  tes- 
timony having  been  found  amongst  some  papers  taken 
in  a  ship  (the  Enten)  bound  from  Ogtend  to  DanU" 
nica;  but  the  court  adhered  to  their  judgment;  ex- 
cept only  as  to  some  part  of  the  cargo,  which  was 
condemned  on  account  of  irregularities  in  the  bills  of 
lading,  and  letters  of  advice,  respecting  those  partis 
cular  articles. 


Mchdm 
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Nicholas  Hainey  v-  The  Tristram  Shandy  and 

1781^  ^  Dimsdale. 

If  a  single    XJ  A  VING  entered  as  a  landsman  on  board  the  priva- 

^Shhoids  ^^^^  Rising  Sun^  and  signed  articles  for  a  cruize  of 

)>i8  consent,  four  months:  the  privateer  was  successful;  and  the  li- 

cruize  ubro-bellant  was  sent  in  with  one  of  her  prizes,  and  soon 

l^roffi"  afterwards  fell  sick.  During  the  cruize  the  Rising  Sun 

concerned,    came  iuto  port  to  refit.  Being  at  Philadelphia^  a  great 

cruize  com-  part  -of  the  crcw  left  her;  whereupon  the  captain  (or 

SStb^d^  owners)  published  an  advertisement/  calling  upon  the 

subject  to     officers,  seamen,  and  mariners,  belonging  to  the  Rising 

cWm  ofthe  Sun^  to  repair  on  board  by  a  certain  day,  in  order  to 

iJi"^  mlriner,  Complete  the  cruize.  One  third  of  the  crew,  however, 

of  wajpes  or  .neglecting  to  appear,  the  owners  and  officers  agreed 

^irmay  s^.  to  break  up  the  cruize,  opened  a  new  rendezvous,  and 

thrterm'o^  cnlistcd  a  crew  under  a  new  set  of  articles.  The  ship 

^^.^^      sailed  on  this  second  cruize,  the  four  months  of  the 

which  he     first  having  not  yet  expired.  Soon  after  her  last  sailing 

contracted,   ^j^^  captured  the  Tristram  Shandy ^  and  the  Dimsdale^ 

bodi  which  were  condenmed  as  prize.  It  appeared  in 

testimony,  that  the  Tristram  Shandy  was  taken  before 

the  expiration  of  the  first  cruize,  and  the  Dimsdale 

some  days  after.  The  libellant  did  not  appear  on  the 

day  advertised,  neither  did  he  sign  the  second  set  of 

articles,  being  sick  at  the  time. 

As  this  cause  touches  a  general  doctrine,  viz.  how 
far  owners  are  justifiable  in  breaking  up  a  cruize, 
without  the  consent  of  all  concerned,  it  wears  a  face 
of  considerable  importance.  I  have  attended  to  it  in 
this  view,  and  ain  of  opinion,  that  shipping  articles 
ibrm  a  contract  between  the  owners  on  the  one  part, 
and  the  officers  and  crew  on  the  other,  and  are  for  the 
period  specified,  in  ftill  force  with  respect  to  the  con- 
tracting 
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tracting  parties.  And  this  contract  b  not  made  with     l7Bt. 
the  officers  and  crew  as  an  aggregate  body,  but  with    Hainey 
each  mariner  individually.  Upon  this  ground,  I  think  The Tristnub 
the  contract  cannot  be  totally  dissolved  (as  hath  been      ^^^' 
contended)  by  the  will  of  any  majority  on  either  side, 
however  great*  If  a  single  mariner  withholds  his  con- 
sent, and  the  cruize  is  broke  up  by  the  rest  of  the 
concerned,  and  a  new  cruize  commenced,  as  in  the 
present  case,  this  must  be  done,  subject  to  the  legal 
claim  of  the  unconsenting  mariner,  of  wages  or  prize 
money  that  may  accrue  during  the  term  of  the  first 
cruise  for  which  he  contracted.  If  it  were  otherwise, 
if  owners  could  for  their  own  convenience,  or  from  an 
apparent  or  real  necessity,  break  up  a  cruize,  those  of 
the  crew  who  may  be  languishing  in  captivity,  or  may 
be  confined  on  shore  by  wounds  or  sickness  incurred 
in  the  service  of  the  ship,  or  otherwise,  might  be  ex« 
eluded  from  the  advantages  of  a  period  of  time  for  ^ 
which  they  had  engaged  to  run  all  hazards,  and  of 
which  they  may  as  yet  have  only  experienced  the  mis- 
fortunes. 

Judgment — That  the  libellant  have  a  landsman's 
share  of  the  prize  brig  Tristram  Shandy^  and  that  the 
bill  be  dismissed  with  respect  to  a  share  of  the  Dims^ 
dale. 

Oibbs 
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Gibhs  Y.  The  Two  Friends. 
1781. 
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Clearing  out  T^HE  bfig  Susavnoh^  belonging  to  George  Gibbsf 
^^port!^but  cleared  out  from  the  naval  office  in  the  port  of 

with  adesign  Jlho^  Island^  and  sailed  with  a  cargo  on  board,  as  for 

to  go  to  some  *'  • 

other  legal  Mspamolu^  but  in  fact  for  Turk'* s  Islands.  Being  on 
to 'conce!^^^  hcf  vpyagc  she  was  discovered,  pursued,  and  captured 
Uie  real  voy-  \^y  Jq^iq^  Crane,  master  of  the  brigantine  Two  Friends f 

age,  for  mer-    '^  '  ,  '^    . 

eantiie  pur-  belonging  to  subjects  of  the  United  Netherlands^  and 
vep"cemed  fumishcd  with  Icttcrs  of  marque  and  reprisal  against 
ISp'^havrthe  ^**5  subjects  of  the  king  of  Great  Britain.  Holland  had 
papers  found  not  at  this  timc  entered  into  any  treaty  with,  or  ac- 
vessel  under  knowledged  the  independence  of,  the  United  States  of 
l^nf^^sh^n*^^^^^*  Captain  Crane  took  out  part  of  the  crew  of 
considered  the  Susannoh,  and  put  a  prizemaster  on  board,  and 
pers,  such  as  Ordered  her  for  Philadelphia;  but  the  Susannah  was 
^^t  con-  ^^^^  captured  during  her  voyage  to  Philadelphia  by 
demnation.   a  British  privatccr,  taken  to  JVew-  York,  and  there  con- 

IfsucuEves- 

seibecap.    dcmned.  The  Two  Friends  arrived  at  Philadelphia^ 
owner  may   ^^^^^  Gibbs  the  ownef  of  the  Susannah  libelled  against 
S^ca*u!rin*^  her,  and  against  captain  Crane  for  reparation  of  the 
▼essei  and    loss  and  damage  sustained, 
lb/ i^para"'      In  Considering  this  case,  two  obvious  points  pre^ 

tion  of  the     g^nt,  viz. 
loss  and  da- 
mage sus-        1st.  Hath  the  brig  Susannah  so  offended  by  her  in* 

suSicapture.  tended  voyage  to  Turk^s  Islands  as  to  afford  probable 
cause  of  capture  and  confiscatioq? 
.  2d.  If  not,  who  ought  to  satisfy  the  owner  for  the 
loss  oi  his  vessel  and  cargo? 

On  the  first  point  the  question  occurs,   whether 
Turk^s  Islandsy  may,  or  may  not,  be  considered  as 
property  under  the  dominion  of  Great  Britain?  What- 
ever 
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ever  might  have  been  the  situation  of  these  islands  in     irsi. 
the  years  1778  and  1779,  it  is  evident  that  at  present     cibbi 
they  are  abandoned  by  every  nation,  there  having  been  The  Two 
no  officer  who  hath  exercised  civil  or  military  powers    *""«"<*•• 
there  under  the  authority  of  any  government  whatever 
for  at  least  these  two  years  past.  If  the  British  ever 
had  legal  dominion  over  these  islands,  they  have  aban- 
doned their  right,  and  released  the  inhabitants  from 
all  allegiance  by  withdrawing  all  protection.  So  that 
those  people  may  truly  be  said  to  be  in  a  state  of  na- 
ture, unless  they  have  formed  some  government  of 
their  own.  What  offence  then  can  arise  from  trading 
with  those  islands?  It  is  plain,  from  the  clearances  and 
entries  in  our  own  naval  offices,  that  this  trade  hath 
not  been  deemed  unlawful:  and  it  is  also  in  evidence, 
that  American,  French,  and  Spanish  vessels  constant- 
ly go  to  these  islands  for  salt,  and  nobody  hath 'here- 
tofore  questioned  the  legality  of  this  commerce. 

But  it  is  said,  that  the  variance  between  the  office 
clearance  and  an  invoice  found  on  board,  marking  the 
real  destination  of  the  voyage,  affords  probable  cause 
of  capture,  and  even  a  sufficient  ground  for  confisca- 
tion. I  find,  however,  that  it  is  not  an  unusual  prac- 
tice for  merchants  to  clear  out  as  for  one  legal  port, 
but  with  a  design  of  going  to  some  other  legal  port, 
in  order  to  conceal  the  real  voyage,  for  mercantile 
purposes.  Nor  hath  this  practice  ever  been  deemed 
an  offence,  or  the  papers  found  on  board  a  vessel  un- 
der such  circumstances  been  considered  as  double 
papers,  such  as  should  induce  a  condemnation. 

The  next  question  is,  Who  ought  to  be  answerable 
for  the  injury  done?  the  captain,  or  his  owners,  or  both? 

The  relation  between  the  owners  and  master  of  a 
vessel  hath,  to  many  purposes,  been  consi<)ered  as  that 
of  master  and  servant;  and  the  law  is  clear,  that  the 
master  is  bound  by  whatever  the  servant  doth  by  his 

3  G  order, 
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tTBl.     order,  under  his  authority,  or  in  the  prosecution  of 
Gibbs      hb  service.  See  1  Black.  429.  It  has  been  contended, 

V. 

Tbc  Two  however,  that  captain  Crane  was  not  in  the  prosecu- 
tion of  his  owners'  service,  when  he  made  this  capture, 
the  object  of  the  voyage  being  merely  mercantile,  and 
not  to  take  prizes.  But  as  this  vessel  was  duly  com- 
missioned to  take  prizes,  and  the  owners  and  captain 
would  have  shared  the  produce  of  a  legal  c^ture^ 
this  distinction  cannot  be  admitted,  but  the  owners 
and  captain  must  be  considered  as  jointly  answerable. 
Judgment  in  £ivour  of  the  libellants  for  1305/. 
specie,  with  costs. 
N.  B.  An  appeal,  and  the  judgment  confirmed. 

Clinton 


A^hmralty  Court  ofPenmyhania.  419 


1781. 


CUnton  V.  The  Brig  Hannah  and  Ship  General  Knox. 

A    PLEA  to  the  jurisdiction  of  the  court  was  filed  a  ship- 
^^  in  this  cause:  and  the  question  was,  Whether  a  ^JuemSie 
shipwright  might  sue  in  the  admiralty  for  his  contract  jjfg"|?^^J^^ 
wages  for  building  a  ship  or  vessel  designed  for  navi-  ware*  for 
gation  on  the  high  seas?  ship  w^vcs- 

After  long  argument,  the  judge  gave  his  opinion  as  J^^^®^|Jf^ 
foUows.  tip"  ^^  ^« 

The  authorities  which  the  libellants  have  urged  in 
favour  of  the  jurisdiction  of  this  court,  in  the  present 
case,  are  Cro,  Ch.  296.  and  1  RoUe^  533.  All  the  other 
authorities  adduced  having  reference  to  those,  except 
one  in  1  Stra.  707. 

In  the  first  edition  of  Cro.  Ch.  p.  296,  we  find  re- 
solutions upon  cases  of  admiralty  jurisdiction  sub- 
scribed by  all  the  judges  of  both  benches,  in  April 
1632;  wherein,  amongst  other  things,  it  is  resolved 
that  a  shipwright  may  sue  in  the  admiralty,  provided 
his  suit  be  against  tlie  ship.  RoUe^  as  a  faithful 
abridgier,  gives  the  law  as  it  then  stood  under  the  au- 
thority of  these  resolutions.  In  article  19,  he  mentions 
the  doctrine  respecting  shipwrights,  and  cites  the  case 
of  Tasker  and  Gale.  And  in  article  21,  he  gives  the 
law  respecting  charter-parties,  adding  these  remarka- 
ble words:  "  As  it  was  declared  by  the  court  to  have 
**  been  lately  resolved  by  all  the  judges  of  EnglandJ^^ 
So  that  those  resolutions  seem  to  be  the  only  founda- 
tion upon  which  these  doctrines  rest.  And  it  is  very 
observable,  that  although  Croke  records  the  resolu- 
tions as  they  were  subscribed  in  Hilary  term,  the 
eighth  of  Charles^  yet  he  does  not  report  the  case  of 
Tasker  versus  Gale^  although  adjudged  (according  to 

RoUe) 
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iy8l»     RoUe)  in  the  ninth  of  Charles^  which  must  have  been 
CBnton     but  a  fcw  months  after.  Neither  hath  any  other  re- 
Brig  Hiinofth.  pofter  of  that  period  noticed  this  case.  From  which  it 
seems  probable,  that  those  resolutions,  and  the  judg- 
ment in  the  case  of  Tasker  versus  Galcy  vrcre  not  ad- 
mitted as  good  law  even  in  that  day.  ^ 

But  it  is  further  observable,  that  when  sir  Harbot- 
tie  Grimestone  published  Croke^s  Reports  in  the  year 
1657,  he  prefixed,  even  to  this  first  edition,  a  declara- 
tion under  the  title  Mantissa,  that  the  resolutions  of 
the  judges  in  February  1632,  were  not  of  authwity: 
and  for  this  reason  (according  to  Comyns)  those  reso- 
lutions were  totally  omitted  in  the  subsequent  editions 
of  that  work.  Since  that  time  no  instance  can  be  found 
in  the  books,  where  either  these  resolutions,  or  the 
case  of  Tasker  versus  Gale  adjudged  thereupon,  have 
been  referred  to  either  by  the  court,  or  in  the  pleadings 
in  any  adjudged  case,  except  in  the  case  of  Wboxvard 
versus  Bonithan,  sir  T.  Raymond^  p.  3.:  and  there  the 
court  declared,  that  those  resolutions  had  been  denied 
by  several  judges,  and  renounced  by  even  some  of 
those  who  had  subscribed  them.  And  of  tliis,  Danvers 
also  takes  particular  notice,  p.  271.  Therefore  the  au- 
thority of  these  resolutions  seems  to  have  been  abo- 
lished by  general  consent. 

But  another  case  has  been  referred  to  as  authority 
in  poin|,  viz.  1  Stra.  707.  The  report  is  very  short, 
and  in  these  words:  "  On  a  motion  for  a  prohibition, 
it  was  held,  that  a  carpenter  may  sue  for  wages  in 
the  admiralty."  This  report,  however,  is  too  slight 
and  solitary  to  authorize  a  decision  contrary  to  gene- 
ral established  rules.  The  word  carpenter  doth  not 
precisely  indicate  a  shipwright,  but  may  be  applicable 
to  a  mariner  on  board  a  vessel;  and  as  the  cases  re- 
ferred to  in  the  margin  of  this  report,  respecting  the 
^  officers  of  a  ship  who  sued  in  the  admiralty  as  mari- 

ners. 
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ners,  die  probaUUty  is,  that  this  also  was  an  officer     1781* 
called  the  ^p^s  carpenter:  A  doubt  havuig  arisen     cUtttoii 
whether  the  subordinate  officers  of  a  ship,  as  well  as  Bng  Humah. 
the  master,  were  not  prohibited  from  suing  in  the  ad- 
miralty f(H-  wages. 

If  the  resolutions  of  the  judges  in  1632,  and  the 
decision  in  the  case  of  Tasker  versus  Gaie^  were  ad- 
mitted as  law,  and  if  the  carpenter  mentioned  in  1 
Stra.  707.  was  the  shipwright  or  builder,  how  is  it 
possible  that  the  judges  so  lately  as  the  year  1765, 
should  declare  in  court,  that  no  instance  could  be 
found  where  both  the  contract  and  service  were  to  be 
done  on  land,  withm  the  body  of  a  county,  that  the 
common  law  courts  ever  permitted  the  admiralty  to 
have  jurisdiction?  I  refer  to  2  Wikon^  p.  265:  and  this 
opinion  was  given  in  the  cas6  of  a  pilot  suing  for  ser- 
vices done,  indeed  within  the  body  of  a  county,  but 
in  a  case  of  a  much  stronger  maritime  complexion 
than  the  present. 

There  are  several  excepticms  to  the  general  rules  of 
law  respecting  admiralty  jurisdiction,  as  ascertained 
by  the  statutes:  such  as  suits  for  mariners'  wages,  and 
on  hypothecations  made  by  the  master  in  foreign  parts, 
&c.  &c.  which  have  been  so  often  contested,  and  so 
often  allowed,  for  good  and  weighty  reasons,  that  they 
have  become  confirmed  law,  and  it  would  be  in  vain 
now  to  oppose  the  general  rule  to  the  general  practice. 
But  this  does  not  appear  to  be  the  case  with  respect 
to  shipwrights;  neither  are  the  same  reasons  applicable 
to  them.  Their  contract  is  made  with  persons  whom 
they  know,  or  ought  to  know;  their  services  are  all 
executed  within  the  body  of  the  county,  and  mostly 
on  dry  land  above  high  water  mark;  their  wages  have 
no  reference  to  a  voyage  performed,  or  to  be  perform- 
ed; the  shipwrights  have  no  interest  or  concern  what- 
ever 


4S^  Judgments  in  the 

1781.    ever  in  the  vessel  after  she  is  on  float,  and  the  mer- 
amtoD    chant  hath  paid  for  her;  and  lastly,  the  practice  oi 


Brig  Hioiudi.  former  times  doth  not  justify  the  admiralty's 
cognizance  of  their  suits. 

Let  the  bill  be  dismissed,  as  not  being  within  the 
jurisdiction  of  the  court. 


Pierre  de  Moitez  v.  The  South  Carolina. 

Marincw en- ^^N  a  plea  to  the  jurisdiction,  it  was  adjudged, 
Srihip  ^  that  mariners  enlisting  on  board  a  ship  of  ^i 
^Md  be-  or  vessel  belonging  to  a  sovereign  independent  state, 
^^»«™f  *^  *  cannot  libel  against  a  ship  for  wages  due. 

sovereign  in-  ^  ^'^  '^ 

dependent 

state^  cannot  Ubel  against  the  ship  for  wages  due. 

AfCuUoch 
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APCuOoch  V.  The  Ship  Lethe. 

178i: 
Jif^CULLOCH  had  shipped  on  board  the  Lethe  in  a  manner 

time  of  war,  for  a  certain  voyage  from  Philadel-  JJ^JL^T^ 
phia  to  BourdeauXy  and  back  again,  at  the  wages  of  time  of  war, 
18/.  per  month.  The  ship  was  detained  long  at  Bour-  deauz  and 
deauxy  and  whilst  she  was  there,  peace  took  place.  ^Jl^^*^- 
The  libellant  performed  the  voyage,  but  was  refused  ship  u  at 

c    i_  .       JBourdeauXa 

the  wages  on  account  of  the  peace,  on  a  suggestion  peace  takes 
that  the  risk,  which  was  the  occasion  of  the  highP^;^^^ 
wages  being  removed,  the  libellant  ought  to  have  only  to  PhUadeU 
customary  peace  wages  from  Bourdeaux  to  PhUa-Xtva^tjun 

Judgment  in  favour  of  the  libeUant  for  wages  agree-  n«^  ^»^ 

able  to  contract.  lessened,  on 

account  of 

the  decrease  of  the  risk  on  the  homeward  voyage. 

Shaw 
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Shaw  V.  The  Lethe. 
1781. 


^•TSTpiii  Z'^OAf^iS  SHAfF,  the  libellant,  entered  on  board 
Udeiphia,  in  the  ship  Lethe ^  as  surgeon,  and  contracted  to  serve 
folTBour^"'  in  that  capacity  from  Philadelphia  to  BourdeauXy  and 
deaox  and  j^^ck  again,  for  the  wages  of  ISt.  per  month!  It  was 
While  tiie*   then  war,  and  so  continued  till  the  vessel  arrived  at  I 

bJImJ^I^x,  Bourdeaux:  whilst  she  was  there  in  port,  peace  took  | 

peace  tokes  place.  The  libcllant  continued  on  board,  and  returned 

place.  The     *  ■  I 

ship  returns  with  the  vcsscl  to  Philadelphia^  and  now  demands  tfie  j 

lAia,  which  Stipulated  wages  of  15/.  per  month,  notwithstanding 

T^.  the  peace. 

The  aur-  Much  has  bccu  said  respecting  the  entirety  of  con- 

ges  shall  not  tracts  on  the  one  hand,  and  the  divisibility  of  contracts, 

oS  Lowun^  particularly  those  of  insurance  and  mercantile  agree- 

of  the  de-     mcnts,  ou  the  other. 

risk  on  the       It  has  been  urged  for  the  libellant,  that  the  voyage  ; 

voyage."^    to  Bourdeaux  and  back  again,  must  be  considered  as 

one  entire  voyage;  and  that  if  this  vessel  had  been  in-  \ 

sured,  or  chartered,  there  could  have  been  no  appor-  , 

tionment  of  the  premium  or  hire  on  account  of  the 
peace. 

Against  this  doctrine,  the  case  of  Stephenson  versus 
SnoWy  3  Bur.  1237,  has  been  cited,  and  fully  consi-  j 

dered.  The  case  was — a  ship  was  insured  for  a  certain 
premium,  to  sail,  from  London  to  Halifax;  the  insured 
warranting  that  she  should  sail  with  convoy  from 
Portsmouth.  She  arrived  at  Portsmouth^  but  the  con- 
voy  was  gone.  Whereupon  a  return  of  premium  was 
demanded,  deducting  only  the  customary  insurance 
from  London  to  Portsmouth.  The  entirety  of  contracts 
was  here  urged  against  the  insurers,  but  over-ruled  by 

the 
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the  whole  court,  who  considered  the  contract  as  divi-     1781. 
sible,  and  having  reference  to  two  distinct  voyages,     Shaw 
viz.  from  London  to  Portsmouth^  and  from  thence  to  TheLetb^. 
Hahjux;  and  determined  that  as  the  risk  of  the  second 
voyage  had  never  been  begun,  the  premium  for  thtl 
had  never  inured. 

This  case  appeared  at  first  view  to  apply  closely  to  ' 
the  present;  but,  on  a  nearer  inspection,  I  find  that  the 
warranty  to  sail  with  convoy  was  the  ground  of  that 
decision.  It  was  that  alone  which  rendered  the  voyage 
divisible,  because  it  was  of  the  essence  of  the  contract. 
Had  the  ship  sailed  without,  and  been  lost,  the  insurers 
would  not  have  been  answerable.  Had  she  been  in- 
|5ured  from  London  to  Halifax^  without  any  condition 
annexed,  and  had  stopped  on  her  way  at  Portsmouth^ 
and  proceeded  no  further,  the  voyage  would  not,  I  ap* 
prehend,  have  been  deemed  divisible  on  that  accouqt^ 
nor  the  premium  apportioned;  so  that  the  warranty 
to  sail  with  convoy  was  the  foundation  of  the  contract, 
which  failing,  the  contract  failed,  so  far  as  the  same 
had  respect  thereto.  The  voyage  from  London  to 
Portsmouth  seems  to  be  no  more  than  a  necessary 
passage  to  the  place  where  the  substantial  part  of  the 
contract  was  to  take  efiect;  where  the  premium  was 
to  be  earned  by  the  commencement  of  the  risk  under 
the  condition  specified. 

But  I  find  nothing  parallel  with  thi«  in  the  articles 
of  the  ship  Lethe:  no  contingency  mentioned;  but  only 
a  simple  contract  for  a  voyage  to  Bourdeaux  and  back 
again,  in  consideration  of  certain  services  to  be  per- 
formed on  the  one  part,  and  certain  wages  to  be  paid 
on  the  other.  If  there  is  any  similarity  in  the  two  cases 
it  consists  in  this:  that,  as  in  the  one,  the  sailing  with 
convoy  was  the  ground  of  the  quantum  of  the  premium; 
so  in  the  other,  the  war  was  tlie  ground  of  the  quantum 
of  wages.  In  the  case  referred  to,  the  contingency 

was 

3H 
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IMI*    was  fully  recognized  in  Uie  contract:  the  ship  wasfnnr* 

Shaw     ranted  V>  sail  with  convoy,  but  no  contiagencies  are 

The  uth^.  provided  for  in  tlie  hsthe^z  articles.  If  the  insured  yesr 

^1  had  sailed  with  the  cpnvoy,  though  but  for  one 

day,  and  returned,  it  cannot  be  supposed  that  any  part 

of  the  premium  would  have  been  restored. 

That  the  n^etre  arrival  of  a  ves^sel  at  a  port  or  ports 
i^iuiot  :be  Qpo^trued  m  a  d^viuon  of  the  voyage  deli- 
neated by  the  articles,  is  manifest  from  a  current  of 
Jaw  and  practice;  90  it  was  determined  in  the  case  of 
Bemm  versus  Woodbrid^fi^  D&Hgla$  753,  wA  number* 
iless  charter-parties,  insurAnce^^  and  articles  foir  mani- 
aers'  wages  iiav^  nefeiience  to  cimuijtoi^s  vpya^^. 
Kor  was  it  understood},  that  a  fortuitous  inCnease  or 
liiminution  of  the  risk^  or  my  alteration  of  circum- 
ajtances  between  one  port  of  destination  and  anpther^ 
jrould  affioct  the  conti:act9  unleas  provided  for  by  thie 
terms  of  the  agrQemen^ 

But  it  hath  booi  stroiiigly  urged,  that  the  higlh  wag» 
ftcomised,  and  the  nature  of  the  service  to  be  per- 
formed, have  reference  to  war  ouly;  and  that  as  peaqe 
took  piaoe  wlulst  the  veas^l  was  safe  in  porjt,  the  yoy- 
i^e,  frcm  the  manifest  object  of  the  contract,  became 
divisible:  and  that  it  would  be  very  hard  to  bind  the 
master  or  owners  lo  the  most  severe  eonstructi<xi  pf 
the  articles,  and  make  them  pay  for  servicps,  which, 
from  an  unforeseen  change  oi  afii^irs,  were  rendi^red 
impracticable. 

Although  there  is  an  equitable  force  \n  th)3 :9r£U- 
aient,  yet,  under  th^  circun^stances  of  the  case,  jth^ere 
seems  to  have  beep  an  obvious  duty  on  the  part  of 
the  master  to  have  eiPtitled  him  to  j^n  pq\iitable  relief 
from  tbs  binding  foro$  pf  tl^  article^.  He  should  hav^ 
proposed  to  pa}  off  the  orew  at  Bourdmuyc^  w^  tm- 
^kxed  a  new  contract  on  peace  ejstabiishipentt  pfpjt^^- 
ing  against  the  fonner  artide^.  Nor  i^  this  ^  ^ner^  ce- 
remony, 
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itfttiony,  but  what  substantial  justice  seems  to  require^  ir8i> 
The  mariners^  lender  the  articles^  could  not  leave  the  sKaw 
^}p  without  incurring  a  penalty.  If  then  they  are  de-  TheUAhd. 
tained  cm  board  without  any  explanation,  notwith-^ 
standhig  the  great  change  of  circumstances,  they  had 
sufficient  reason  to  conclude,  that  they  were  continued 
in  the  service  upon  the  terms  of  the  subsisting  cchi- 
tract:  and  this  reasoning  will  well  apply  if  the  case  be 
reversed.  Suppose  the  mariner  had  engaged  in  time 
of  peace,  and  war  had  broke  out  during  the  voyage, 
and  he  hsMl  tflade  no  declaration  that  he  was  dissatisfied 
vrith  the  terms  of  his  contract,  or  expected  war  wages 
in  consideration  of  the  risk  he  was  to  run,  I  believe 
there  are  few  masters  of  vessels-  who  would  not  urge 
his  silence  as  an  acquiescence  in  the  continuation  of 
the  contract,  and  bind  him  down  to  the  terms  of  the 
original  contract. 

It  is  so  natural  to  expect  some  declaration  of  the 
wiH  of  contractmg  parties,  when  circumstances  out  of 
the  reach  of  either  have  occurred,  which  totally  alters 
^e  principles  upon  which  the  contract  was  formed, 
that  an  omission  of  such  declaration  can  have  no  other 
interpretation,  but  that  of  wilful  neglect  or  deep  de- 
sign, neither  of  which  is  the  law  disposed  to  counte- 
nance. Hence,  probably,  arose  the  custom  of  protests, 
in  cases  of  wreck,  illegal  capture,  fire,  and  c^er  un- 
foreseen and  unavoidable  accidents. 

One  other  argument  hath  been  ui^d  for  the  rei 
spondents,  viz.  that  freight  is  the  mother  of  wages; 
inferring,  that  as  this  vessel  received  only  peace 
freight  from  Bovrdeaux  to  Philadelphia^  no  more  than 
peace  wages  ought  to  be  allowed  for  that  part  of  the 
voyage. 

It  does  not  appear  in  testimony  what  freight  this 
vessel  received:  but  if  it  did,  I  see  no  force  in  the 
argument.  There  is>  in  fact,  no  connexion  between 
freight  and  the  quantum  of  wages;  nor  aie  the  mari* 

ners 
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^7ZU  ners  ever  privy  to  the  terms  on  which  a  csargo  hadi 
sbaw  been  shipped.  It  is  only  a  law  of  policy  which  arbi- 
theuthe.  trarily  makes  the  payment  (not  tl^  rate  per  month) 
of  the  wages  to  depend  on  the  safe  conduct  of  the 
cargo,  in  order  to  induce  the  mariners  to  exert  them* 
selves  in  case  of  wreck,  to  save  as  much  as  possible, 
knowing,  that  if  the  whole  be  lost,  they  must  lose  the 
whole  of  th,cir  wages.  If  the  freight  is  thus  called 
the  mother,  the  service  performed  may  well  be  deem- 
ieid  the  father,  of  the  mariner's  wages,  that  being  the 
real  and  legal  consideration.  There  is  no  doubt  but 
the  mariner  shall  have  his  wages,  in  cases  where  no 
freight  at  all  is  received;  as  in  vessels  sailing  with  bal- 
last only,  which  often  happens.  The  truth  is,  the  ma- 
riner's lien  is  on  the  ship,  and  not  on  the  cargo.  Nor 
was  it  ever  known,  that  freight  could  be  attached  in 
the  merchant's  hands  to  answer  for  mariner's  wages^ 
but  the  ship  is  liable  under  all  circumstances. 

I  have  not  noticed  the  ship's  going  to  Teneriffe 
from  Bourdeaux  before  she  came  to  Fhihdelphiay  as 
this  circumstance,  if  it  has  any  operation  at  ail,  must 
be  against  the  master,  who  ought  not  to  benefit  by  his 
own  deviation  from  the  articles. 

After  mature  consideraUon,  I  cannot  find  sufficient 
reason  to  give  a  different  decision  now,  from  what  was 
lately  given  in  the  case  ol  M-CuUoch  against  the  same 
ship.  The  continuation  of  the  libellant  on  board,  after 
itiwas  known  that  peace  had  taken  place,  without  any 
declaration  of  the  master,  that  he  expected  the  terms 
of  the  contract  should  be  changed,  is  too  strong"  a  cir- 
cumstance to  be  got  over. 

But,  as  I  think  it  a  hard  case,  I  would  recommend 
an  appeal;  that  the  law  and  arguments  may  be  again 
considered  by  another  court. 

Judgment. — That  the  libellant  receive  wages  agree- 
ably to  the  contract;  and  that  he  pay  one  half,  and  the 
respondent  the  other  half  of  the  costs  of  suit. 

N.B. 
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N.  B,  An  appeal — ^and  the  court  of  appeals  con-     1781. 
finned  the  above  sentence;  and  gave  the  appellee  costs     shaw 
of  suit,  and  interest  on  his  wages,  from  the  date  of  the  The  LeUie. . 
decree  in  the  admiralty. 


Brice  and  fFoodroff  v.  The  Nancy. 

1783* 

THE  libellants  entered  on  board  the  Nancy  in  Ja-  —-, 
nuary  1783^  and  signed  articles,  according  tOshipatPhila- 
custom,  for  a  certain  voyage  to  L^Orient^  and  backj^^J^i^ss 
again  to  the  port  of  Philadelphia.  Brice  engaged  to  ^"  \)^^. 
serve  in  the  capacity  of  first  lieutenant,  and  fToodroffl  laid  back. 
as  surgeon  to  the  ship,  which  was  an  armed  letter  of  ",|^*J^'ti\n/jf 
marque.  By  these  articles  Brice  was  to  receive  ^^^'^^^'^^^ 
and  JVoo^offni.  per  month.  At  this  time  it  was  war  down  the  n- 
between  Great  Britain  and  the  United  States  of  ./^;w^-to  commence 
rica.  The  ship  fell  down  the  river  in  order  to  com-  ^[  ^^'J^^ 
mence  her  voyage,  but  from  various  causes  of  delay,  enter  on  the 
did  not  clear  the  Capes,  so  as  to  enter  on  the  high  seas  ai^thrscKh 
before  the  20th  of  March  following.  In  the  mean  time,  J^^^^^^c 
viz.  on  the  3d  of  March^  peace  had  taken  place,  and  mean  time, 
hostilities  ceased  between  the  belligerent  powers.         3d  of  March, 
Whereupon,  it  has  been  alleged  in  behalf  of  the  re-  ^^^  ^* 
spondents,  that  5/.  per  month  are  the  customary  wages  "»?""«"  .re- 
in time  of  peace,  and  a  full  recompence  for  services  fuu  wages, 
for  navigating  a  ship;  that  all  above  that  sum  is  allow- ^^^^J^^^^  ^® 
ed  in  consideration  of  the  risk  and  dangers  of  war.  ^fo™  *J|c. 
That  the  consideration  failing,  and  no  risk  being  in-  ing  the  aMi. 
curred,  as  peace  had  taken  place  before  the  ship  had  3d  of  MardT, 
entered  on  the  field  of  daneer,  the  extraordinary  wagfcs  and  only  ciw- 

^     '  V         o      tomary  peace 

oueht  to  abate,  and  that  the  libellants  ought  to  be  con-  wages  after 

^  °  the  3d  of 

March  until  the  completion  of  the  voyage. 

tent 
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iyg3>    tent  with  peace  wages  ftr  services  4kfm  in-  time  of 

Brice  and     peace* 

Woodroff     '^    ,^        .  ...  .      «  , 

V.  On  tM  contrary,  it  tiM  been  urged^  that  the  con^ 

*"*^*  tract  was  duly  and  regularly  made:  that  contracts  are 
sacred  things,  and  ought  to  be  taken  entire,  and  strict- 
ly construed:  that  contracting  parties  should  not  be 
admitted  to  explain  their  intentions  afterwards,  or  re- 
cede from  the  terms  of  their  bargain,  on  account  of 
future  contingencies,  provided  there  was  no  fraud  in 
the  case:  that  the  performance  of  the  voyage,  and  doing 
the  duty  on  board,  ape  the  true  conaidemrion  of  the 
wages:  that  whether  these  wages  are  high  or  low  is  a 
matter  that  should  have  been  considered  when  the 
contract  was  made:  that  as  it  cannot  be  supposed,  that 
if  the  danger  had  been  greatly  increased  by  the  arrival 
from  an  enemy*s  fleet  on  the  coast,  or  from  any  other' 
circumstance,  the  owners  would  have  allowed  increased 
wages,  neither  ought  they  to  diminish  the  wages,  be- 
cause the  danger  happened  to  be  lessened  by  the  in- 
tervention of  peace.  And  lastly,  that  the  voyage  was 
actually  commenced  when  the  ship  left  the  port,  al- 
though she  remained  long  after  in  the  river. 

The  advanced  wages  above  what  is  customary  in 
time  of  peace  is  in  consideration  of  the  risk  and  dan- 
gers incident  to  war:  in  the  present  case  it  is  clear 
that  both  parties,  when  they  made  the  contract,  had 
war  in  view,  as  is  evident  from  the  stations  the  Ubel- 
lants  were  to  fill,  viz.  the  one,  that  of  first  lieutenant, 
and  the  other,  that  of  surgeon  of  the  ship,  offices  un- 
known on  board  of  merchantmen  in  time  of  peace. 
Whether  it  would  indeed  be  peace  or  war,  was  a  cir- 
cumstance  out  of  the  reach  of  the  parties  to  command. 
Peace,  however,  did  take  place,  seventeen  days  before 
any  risk  whatever  was  incurred  on  account  of  the  war. 
The  case  of  insurance  cited  from  3  Burrow^ 
1237,  is  a  leading  case  in  point.  The  contract  there 
was  regularly  made  between  parties,  more  competent 
^  to 


The  Naner. 
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tp  tie  stric%  J^und  than  common  niaruiers,  viz.  the     tfs^. 
owners  of  a  ship  and  the  underwriters,  and  yet  it  was  Briee  «oa 
detisrmined  by  all  the  judges^  that  this  ccmtract  ought 
tp  be  liberally  construed;  and  that  the  insurance  pre- 
mun  aliQuld  be  returned  for  $uch  part  of  the  voyage 
as  had  ran  no  risk. 

The  cau9e  latdy  decided  ia  this  court,  At^CuUoch 
irfratta  JUf^^  has  been  quoted;  but  there  is  a  manifeat 
afid  easent^  diffenmce  betweea  that  Cftse  and  the  pre- 
aeot.  In  the  f ormer,  the  Ubellaot  had  actually  incurred 
Ae  risk«  had  subjected  himaelf  to  be  kUled  in  battle, 
(H*  taken  prisoner,  which  waa  the  real  ccHisideration  of 
tbe  war  wages  promised;  m  the  present  case  no  risk 
fix>in  w^  was  itf  all  incurred:  &k^  aithou^  much  paina 
hath  been  taken  to  ahew,  that  the  captain  and  crew  of 
the  J^mwy^  not  having  beand  of  the  peace,  had  suffi- 
cient reason  t»  thifik  tl»X  it  was  war  when  they  sailed, 
and  conducted  themselves  accordingly;  yet  the  ques- 
tion is  not,  what  might  have  been  their  apprehensions, 
but  what  was  the  reality  of  the  danger,  ,or  whether  it 
was  indeed  war  or  peace  at  the  time? 

Had  this  vessel  advanced  into  the  scene  of  danger, 
though  but  for  twenty-four  hours  before  peace  had 
taken  effect,  I  should  have  no  doubt  in  allowing  the 
libellants  their  full  wages,  according  to  the  articles, 
upon  the  same  principles  on  which  wages  were  decreed 
to  M'CuUoch. 

That  the  common  law  doctrines  respecting  contracts 
do  not  apply  in  all  their  strictness  to  cases  maritime 
is  evident  from  the  constant  practice  of  this  court. 
The  enlistment  of  mariners  has  neither  the  com- 
plexion nor  the  formalities  required  by  the  rules  of 
common  law;;  and  it^  would  be  hard  to  bind  men  so 
ignorant  as  common  mariners  generally  are,  to  the 
legal  construction  of  terms,  nor  would  it  be  for  the  in- 
terest of  mariners,  that  articles  should  be  so  strictiy 

construed. 


V. 
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1783.  construed,  as  the  operation  would  probably  be  frc- 
^^^   quently  much  against  them. 

It  appears,  that  when  the  libellants  entered  on  board 
the  Nancy  J  it  was  actual  war,  and  that  they  held  them- 
selves in  readiness  to  do  the  services,  and  encounter 
the  dangers  for  which  the  stipulated  wages  had  been 
promised.  It  was  not  their  fault  that  the  vessel  did  not 
forthwith  proceed  on  her  voyage.  I  see  therefore  no 
reason  against  their  being  allowed  full  wages  for  that 
period,  and  the  common  usage  is  to  allow  mariners 
their  wages  from  the  time  of  signing  the  articles,  let 
the  vessel  sail  when  she  may. 

I  adjudge  that  the  libellants  have  and  receive  their 
full  wages,  according  to  contract,  from  the  time  of 
signing  the  articles,  to  the  3d  of  March  last;  and  that 
they  receive  customary  peace  wages  from  the  said  34 
of  March,  to  die  completion  of  the  voyage. 


The  two  feUowiBg  Decisions  iare  annexed  by  the  Editor,  who 
presumes  that  they  will  be  found  sufiiciently  important  to  be 
entitled  to  a  place  in  thid  volume. 

Shrewsbury  v.  Sloop  Two  Friends.  1786. 

January. 


IN  this  cause  of  Shrewsbury  v.   The  Sloop  Two  a  shipcar- 
Friends  J  the  following  appears  to  be  a  short  state  of  5^"Jen  fo" 

the  case.  repairs,  after 

That  the  vessel,  with  an  American  register,  is  owned  out  of  his 
paxtlj  by  a  foreign  merchant,  but  now  resident  here;  |?"rcl^"' 
and  partly  by  a  citizen  of  the  state  of  Georgia^  who  re-  tra^wa* 

sides  there.  «  land,  and  the 

That  soon  after  her  arrival  in  this  port,  the  foreigii  ^^^^^  tte '^ 
part  owner  attached  in  the  court  of  common  pleas,  theP'»<^*^-    ,. 
remammg  property  of  the  other  m  her,  for  a  debt  due  ten,  99  c/»p- 
to  him  by  the  said  other  part  owner.  *Hc^h!^ 

That  a  claim,  was  set  up  against  die  moiety  attached 
by  a  third  perscm,  who  asserted  that  a  sale  thereof  had 
previously  been  made  to  him;  which  contest  is  still 
pending  in  the  court  of  common  pleas. 

That  after  the  attachment,  and  while  the  vessel  con- 
tinned  in  the  custody  of  the  sheriff,  (but  by  his  permis- 
sion remaining  in  the  possession  of  the  plaintiff  in  at* 
tachment,)  Shrewsbury^  a  shipwright,  was  employed 
to  repair  her.  ^ 

(And  here  there  was  a  variety  and  contradiction  in 
the  evidence  [Hxxluced,  whether  Shrewsbury  was  cm- 
ployed  by  the  master,  or  the  foreign  part  owner;  there 
being  positive  swearing  to  each.) 

That  the  vessel  being  removed  out  of  Shrewsbury's 
dock,  he  applied  to  this  court,  for  a  warrant  to  arrest 
her,  for  the  repairs;  which  warrant  issued,  and  was 
executed  by  the  marshal,  during  the  absence  of  the 
sheriff. 

On  the  return  of  the  warrant,  a  motion  was  made  in 
behalf  of  the  foreign  part  owner,  that  it  be  quashed; 
and  the  motion  was  supported  on  the  following  grounds: 

3  I  1st.  JhsaX 
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iy86»         1st*  That  the  vessel  being  in  custody  of  the  dieriS*, 

Shrcwsbuiy  was  not  Within  the  jurisdiction  of  this  court. 

Sloop  Two       2d.  That  the  repairs  being  made  on  the  vessel  in 

"^°^'     port,  and  not  while  on  a  voyage,  but  by  owner's  order, 

and  she  being  hypothecated  neither  by  the  master,  nor 

owner,  the  vessel  was  not  liable,  but  recourse  must  be 

had  to  the  owner. 

This  motion  was  opposed  in  behalf  of  the  actor, 
1st.  On  the  general  principle,  that  for  all  repairs  made 
and  necessaries  supplied  to  a  vessel,  she  is  liable;  that 
an  hypothecation  is  always  implied,  whether  executed  in 
form  or  not:  and  that  properly,  only  one  moiety  could 
be  said  to  be  in  the  custody  of  die  sheriff. 

2d.  But  that  howeyer  the  rule^might  be  with  r^^ard 
to  repairs  and  necessaries  supplied  at  home,  and  in  the 
port  to  which  die  vessel  belongs;  there  is  a  difference 
when  she  is  in  a  foreign  port;  that  this  is  setded  by  the 
resolutions  ofall  the  judges  in  Charles  L  time,  as  report* 
ed  in  Cro.  Ca.  216.,  and  that  Charleston  is  to  all  intents 
and  purposes,  a  foreign  port,  both  to  the  vessel  and . 
owners;  that  it  would  be  hard,  if  it  was  otherwise;  for 
as  the  owner  was  a  foreigner,  and  perhaps  had  no  other 
t  property  in  this  state,  the  shipwright  might  lose  his 

debt,  or  not  obtain  any  security  for  it,  if  the  vessel  was 
not  liable. 

To*  this  last  argument,  it  was  replied,  that  the  owner 
had  offered  any  security  to  the  shipwright,  if  he  would 
wait  the  determination  of  the  suit  in  the  common  pleas, 
concerning  the  attached  moiety;  and  that  he  had  indeed 
reconducted  the  vessel  into  the  shipwright's  own  dock, 
where  she  now  lay. 

This  being  a  short  state  of  the  case,  and  of  the  ai^u^ 
ments  offered  on  both  sides,  the  court  is  now  to  pro- 
nounce an  opinion  and  decree  upon  the  whole.  The 
principal  points  to  be  considered  and  determined,  I 
think,  are  the  following: 

1st.  Whether  a  vessel  is  liable  for  all  repairs  and  ne^ 
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pessaries  in  general,  at  any  time  and  in  any  circum-     1786. 
stances.  Or,  2d.  Whether  a  distinction  is  to  be  taken,  shrewtbuiy 
and  a  difference  made;  and  that  she  may  be  liable  in  sioopTwo 
particular  cases,  and  not  in  others;  and  lasdy,  whether    rn«»*» 
her  being  a  foreign  vessel,  and  owned  by  ^  foreign 
merchant,  will  make  any  difference  in  the  general  rule 
on  such  occasions. 

And  with  regard  to  the  first  and  second  points,  I  con- 
ceive  the  law  to  be  clear  and  settled. 

The  jurisdiction  of  this  court  extending  only  to  mari- 
time causes,  it  cannot  take  cognizance  of  any  transac- 
tions or  contracts  which  arise  on  land.  And  herein  I 
distinguish  thus: 

Where  a  vessel  is  lying  in  port,  and  the  owner  is 
there  present,  all  matters  and  contracts,  relative  to  her, 
must  be  supposed  to  be  entered  into  by  him  on  shore; 
and  consequently  to  be  ififra  corpus  comitatus;  and 
redress  and  satis&ction,  in  case  of  any  dispute  on  the 
occasion,  must  be  sought  in  the  courts  of  common  law. 

But  where  a  vessel  is  on  a  voyage,  and  by  stress  of 
weather,  or  other  accident,  puts  into  a  port,  the  occasion 
happening  at  sea,  and  on  her  arrival  in  port  no  owner 
being  present,  to  whose  personal  credit'recourse  may  * 

be  had  for  necessaries,  the  master,  ex  necessitate  reij 
has  a  right  to  procure  them  on  the  security  of  the  ves- 
sel; and  to  obtain  payment  on  that  security,  this  is  the 
proper  aiid  only  court  to  apply  to. 

This  distinction  is  plainly  laid  down  and  taken  no- 
tice of  in  all  the  cases,  where  this  matter  has  been  agi- 
tated. 

I  will  examine  the  several  authorities,  which  have 
been  -cited  in  the  present  case,  for  and  against  this  opi- 
nion; and  fi*om  them  shew  the  reasons  upon  which  I 
ground  mine. 

Much  stress  has  been  laid  by  Mr.  Read^  on  the  re- 
solutions of  the  judges,  as  reported  in  Cro.  Ca.  216.  in 
support  of  his  argument.  I  shall  make  some  observa- 
tions on  those  resolutions.  In 
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tree,        ht  the  first  place,  it  does  not  appear,  that  they  wctt 

ahrewsbttiy  an  adjudication  on  any  particular  case  before  the  court. 

ftoop  Two  They  seem  merely  gratis  ijketa;  and  this  interpretatkifi 

Friends.    ^^  fevourable  to  the  extent  of  the  admiralty  juriadiction, 

was  made  but  a  few  years  after  die  remarkable  contest 

between  the  judges  of  that  court,  and  of  the  common 

law  courts,  which  is  mentioned  in  the  4th  Institutesi. 

The  court  of  admiralty  at  that  time,  claimii^  al- 
most every  thing;  perhaps  the  other  at  first,  thought 
it  necessary  to  concede  something  more  than  they  had 
a  legal  right  to.  At  least  it  proves  that  some  doubts 
prevailed  on  the  subject;  and  that  the  jurisdiction  was 
either  not  well  understood,  or  setded  on  one  side. 

It  is  remarkable  too,  that  these  resolutions,  which  are 
inserted  in  the  first  editions  of  Crokt^  do  not  appear  in 
tiie  later.  I  observed  the  edition  Mr.  Read  quoted  fit)m 
.  b  of  1657.  Upon  referring  to  mine^  which  is  of  1669» 
I  find  them  omitted.  (See  Hopkinson^s  Reports,  101.) 
From  whence  there  is  a  seeming  implication,  that  upon 
better  consideration,  they  were  held  not  to  be  of  autho- 
rity; and  were  therefore  omitted. 

This  is  confirmed  by  an  adjudication  in  the  same 
reign  contradicting  them.  It  is  in  Bridgman^s  case, 
Jflob.  1 1.  There,  says  the  chief  justice,  *^  The  admiralty 
'^  court  hath  no  power  over  any  cause  at  hMU^  lor  both 
*^  by  the  nature  of  the  court,  and  by  the  statute,  it  is  to 
**  meddle  with  things  arising  upon  the  seas. 

^*  But  (he  goes  on)  I  was  (^  opinion  clearly,  that  the 
'^  admiral  law  is  reasonable,  that  if  a  ship  be  at  sea,  and 
*^  take  leak,  or  otherwise  want  victual  or  other  neces* 
^*  saries,  whereby  either  herself  be  in  danger,  or  the 
^  voyage  defeated,  that  in  such  a  case  of  necessity,  the 
^  master  may  in^)awn  for  money,  or  other  things  tci 
"  relieve  such  extremities,  by  employing  the  money 
^^  so;  for  he  is  the  person  trusted  with  the  ship  and 
.  ^^  voyage,  and  therefore  reasonably,  may  be  thought  to 
*^  have  that  power,  rather  than  see  the  whole  lost.  But 


u; 
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^  'm  Abcase,  the  feiilts  were,  tha^  neither  the  contact,     ifee^ 
*^  IKH*  the  impawning  were  ssdd  to  be  for  any  such  shrewabury 
<«  cause,  nor  was  the  impawning  said  to  be  at  sea."         sioo^  tw* 

And  lastly,  .the  authority  contended  fix*  under  those    i^««^- 
resolutions  is  denied  ,by  all  the  subsequent,  and  late  de- 
terminations on  the  subject. 

The  first,  MoUoy  333.,  though  short,  is  express  to 
the  point.  InJuatiifs  and  BaUam^s  case,  Salk.  35.  (but 
better  reported  3  Ld.  Baym.  805.)  it  is  expressly  laid 
down,  ^'  that  as  it  did  not  appear  the  ship  was  on  her 
'*  voyage,  when  she  was  in  distress,  and  the  contract 
'*  made  ior  the  cable  and  anchw,  the  case  was  out  of 
^  * ' the  admiralty  jurisdiction. '' 

I  shall  have  further  occasion  to  refer  to  this  case  here- 
after. 

The  next  in  point  of  time  is  Watkinaon  and  Bamar- 
diiion,  2  P.  fFiU*  367.  There  it  was  likewise  deter* 
mined,  '^  If  a  ship  is  in  the  Thames^  and  mcmey  is  laid 
^^  out  for  repairs,  &c.  it  is  no  charge  on  the  ship;  but 
"  the  person  employed  must  resort  to  the  owner." 

*^  But  if  at  sea,  (i.  e.  if  on  a  voyage)  and  no  contract 
*^  can  be  made  widi  the  owner,  the  master,  ex  necem- 
"  taterei^  may  hypothecate  the  ship  for  repairs." 

Here  the  distinction  is  fully  expressed;  the  circum- 
stMices  fixed,  and  the  reason  explained: -^^  On  a  voyage; " 
and  because  the  ^^  owner  is  not  present." 

Of  course  the  inference  is,  that  if  she  is  not  on  a 
voyage,  and  if  the  owner  is  present,  there  is  no  such 
claim  on  the  ship,  nor  any  such  power  in  the  master. 

The  master's  power  arises  only  in  the  absence  of  the 
owner,  as  his  substitute  and  representative;  and  even 
in  the  owner's  absence,  he  is  not  empowered  on  all 
occasions  to  make  the  ship  or  owner  liable. 

.  "  For  if  he  takes  up  money  to  mend  or  victual  the^ 
^'  ^ip,  when  there  is  no  occasion,  he  onjj^  is  liable. 
*'  And  it  is  but  reasonable,  that  the  person  advancing  , 
^*  the  XBxmty  should  take  care,  that  he  tends  it  upon 

"  such 


!^ 
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ira6>     ^^  spch  an  occasion,  as  that  the  master's  act  shall 

Shrewsbury   **  the  OWHCn" 

Sloop  Two      These  are  MoUojfs  words,  as  cited  in  Coop.  638- 
Fri^dB.    which  was  quoted  by  Mr.  Read. 

It  shews  that  the  supplier  of  neqessaries,  or  carpenter 
who  repairs,  runs  some  risque;  tliat  he  ought  to  act 
cautipusly,  and  particukriy  when  the  owner  is  present. 
For  in  the  last  case,  I  conceive  the  master  cannot  hy- 
pothecate the  vessel;  and  if  he  did,  that  such  hypothe- 
cation would  be  void,  and  not  binding  on  the  vessel. 

But  neither  does  that  case,  nor  tlie  other  in  Dougm 
97.  quoted  by  Mr.  Read^  contradict  this  opinion. 

In  the  first  lord  Mansfield  says,  "  whosoever  sup- 
'^  plies  a  ship,  has  a  treble  securi^';  the  master,,  the 
"  ship,  and  the  owner." 

True  he  has  so:  he  has  the  security  of  the  ship  in 
ail  cases,  by  lien,  while  she  continues  in  his  possession; 
and  in  particular  cases,  where  she  is  properly  hypothe* 
cated,  whether  in  his  possession  or  not.  He  has  besides, 
the  personal  security  of  the  master,  or  owner,  in  either 
case. 

I  deny  neither  position. 

In  the  second  {Doug.)  his  lordship  says  positively 
and  expressly,  ^^  work  done  in  England  on  a  ship,  is  oft 
"  the  personal  credit  of  the  employer;  but  in  foreign 
*'  ports,  the  master  may  hypothecate.'* 

That  is,   he  tnay  hypothecate  under  the  circum- 
stances, and  for  the  reason  mentioned  in  P,  fVtn.  367.: 
^V  Because  the  ship  is  on  a  voyage,  and  tlie  owner  is  not 
.  *^  present."  This  distinction  is  continued  through  all 
the  cases. 

And  with  regard  even  to  a  lien,  lord  Mansfield  speaks 
only  hypothetically;  if  there  was  any  lien,  it  was  in  the 
carpenter.  And  the  general  practice  of  shipwrights,  as 
mentioned  ^  the  same  case,  seems  to  shew,  that  they 
looked  more  to  the  employer,  than  to  the  ship  for  secu- 
rit}\ 

However, 
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However,  it  is,  I  confess,  my  opinion,  that  the  ship-     1786. 
Wright  has  a  lien  on  the  vessel,  so  long  as  she  is  in  his  shrewsbmr 
possession.  But  the  lien  extends  no  farther  than  as  a  sioop  Two 
security;  and  does  not  give  him  power  to  sell,  nor  this    ^'■"*»**»; 
court  to  order  it.  And  herein  consists  the  diflference  be- 
tween a  lien  and  hypothecation. 

I  come  now  to  the  last  point,  whether  this  being  a 
foreign  vessel  and  owned  by  foreign  merchants,  makes 
any  difference  in  the  general  rule  laid  down? 

I  cannot  allow,  that  this  question  is  applicable  to  the 
present  case. 

How  is  either  this  vessel  or  this  port,  foreign,  when 
the  vessel  is  registered  as  American,  when  she  is  owned 
partly  by  a  citizen  of  the  United  States^  and  partiy  by 
a  merchant  who,  though  not  a  citizen,  is  engaged  in  a 
commercial  connexion  here;  and  is  at  present  setded 
here? 

This  is  i^ow  his  home;  and  Charleston  harbour  in 
the  present  case  is  quasi  the  river  Thames^  in  those  re- 
ported in  the  English  books. 

But  admitting  the  objection  in  its  fullest  force,  I  do 
not  find  that  the  law  has  made  any  difference  on  the  oc- 
casion. On  the  contrary,  there  is  a  case  directly  in 
point,  which  setdes  it.  It  is  that  of  Justin  and  Ballam^ 
before  quoted.  There  the  ship  belonged  to  Nomjjay; 
her  owners  were  foreigners,  and  London  to  both  was  a 
foreign  port.  There  likewise  were  urged  the  san^e  rea- 
sons, as  at  present,  to  make  the  vessel  liable.  "  The 
"  defendant  would  be  without  a  remedy,  if  a  prohibi- 
"  tion  should  be  granted.  Because,  the  master  of  the 
*'  ship  with  whom  he  contracted,  was  dead,  and  the 
"  part  owners  were  foreigners." 

But  the  court  said  there,  as  I  do  here,  "  because  it 
"  does  not  appear  that  the  ship  was  on  her  voyage, 
"  when  she  wanted  the  anchor  and  contracted  for  it,  it 
"  is  a  contract  made  with  the  master  on  land;  and  is 
"  the  common  case." 

It 
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iyB6s        It  appears  that  the  sloop  Two  Friends  was  not  on  a 
Shrwibuiy  a  voyagc;  that  she  was  lying  here  in  port  under  the  care 
Sloop  Two  and  direction  of  her  owner;  that  that  owner  was  on  the 
spot,  and  settled  in  business  here. 

The  contract  therefore  was  made  on  the  land  m/ra 
corpus  comitatusj  and  is  not  within  the  jurisdiction  of 
this  court.  And  the  hardship  in  the  present  case  is 
much  less  than  in  the  other;  for  the  owner  is  not  only 
willing  but  able  to  give  security;  and  has  indeed  re- 
stored the  vessel  to  the  possesion  of  the  shipwright. 

The  chief  and  only  hardship  is  his  being  saddled  widi 
costs;  which  it  is  said,  he  has  been  led  to  incur,  from 
the  former  practice,  and  past  decrees  of  this  court  in 
similar  cases. 

I  should  be  sorry,  if  there  were  any  just  ground  of 
complaint  against  courts  of  justice.  But  I  apprehend  the 
cause  of  this  complaint  is  not  to  be  imputed  to  the 
court. 

A  different  decree  may  have  been  pronounced  here; 
but  then  I  suppose  it  must  have  been,  when  the  objec- 
tion  has  not  been  taken;  and  the  court  can  have  no 
other  than  the  judicial  knowledge  of  any  case  before 
them.  In  the  only  case  where  this  exception  has  been 
taken  since  I  sat  on  this  bench,  I  gave  the  same  deci- 
sion as  I  shall  now. 

On  the  whole,  after  maturelj^  considering  and  weigh- 
ing all  the  circumstances  of  the  fact,  and  the  authorities 
of  law  in  this  case,  I  do  adjudge,  pronounce  and  decree, 

That  the  warrant  issued  by  this  court,  against  the 
sloop  T\uo  Friends  J  be  quashed;  that  the  vessel  be  dis- 
charged from  the  custody  of  the  marshal,  and  that  the 
actor  do  pay  the  costs  of  suit. 


MASSACHUSETTS  DISTMCT.  . 

SPECIAL  DtSTRICT  COURT. 

J^eter  ff.  Nattcrstrom^  Adm.  of  John  Taylor^  deceaSr 
ed,  V.  Stdp  Hazardy  WilUam  Smithy  late  master. 


James  and  Thomas  H.  Perkins^  owners  of  said  Ship, 

Respondents.  ^  80^* 

May  31. 


JOHN  TAYLOR,  on  the  18th  July,  1805,  entered  The  law  m.- 
on  board  the  ship  Hazard,  at  Boston,  as  a  mariner,  not  sustain  a 
for  a  voyage  to  the  northwest  coast  of  America,  from  ""**  ^^  Jj^*" 
thence  to  Canton,  in  China,  and  back  to  Boston,  at  the  i«prai  repre- 
monthly  wages  of  sixteen  dollars,  and  signed  articles  in  Ts"  aman  be- 
common  form.  The  ship,  soon  afterwards,  sailed  onj.*^^^^*^^^.^ 
the  proposed  voyage,  and  on  the  17th  day  of  October  ^^^^^  when 
1805,  Taylor,  with  three  other  seamen,  while  manoeu- mentTasby 
vering  the  ship,  in  a  gale  of  wind,  were  carried  over-  ^*  »«*^ 
board  by  a  sea,  and  drowned.  The  ship  performed  the 
contemplated  voyage  in  safety,  and  returned  to  Boston 
on  the  23d  June  1808. 

It  appears  that  Taylor  received  thirty-two  dollars  ad- 
vance wages,  before  the  ship  sailed  from  Boston,  and 
that  disbursements  were  made  to  him,  on  the  voyage, 
by  the  master,  to  the  amount  of  thirty-five  dollars  and 
fifty  cents,  exceeding,  in  the  whole,  the  amount  of  wa- 
ges, to  the  time  of  his  death.  The  respondents  allege, 
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iao9»  and  it  is  not  denied  by  the  libeilant,  that  by  reason  of  the 
Peter  H.  Nat- death  of  Said  Taylor^  and  of  the  three  other  seamen, 
"t.  who  perished  with  him,  the  master  of  the  ship  was 
^  '  obliged  to  proceed  to  Rio-Janeiro^  where  he  arrived  on 
the  11th  November  1805,  there  to  hire  four  other  sea- 
men, which  he  accomplished  at  high  and  extravagant 
wages,  to  replace  those  who  were  lost,  and  to  enable 
him  to  prosecute  the  voyage  aforesaid;  and  they  further 
allege,  ^^  that  it  is  and  ever  has  been  the  usage,  custom, 
and  practice  of  the  trade,  in  which  ssud  ship  was  em- 
ployed, in  the  voyage  aforesaid,  for  the  owner  or  mas- 
ter of  the  ship  or  vessel  to  pay,  and  the  legal  represent 
tatives  of  any  mariner  belonging  to  a  ship  or  vessel, 
who  had  signed  articles  of  agreement  or  a  sapping  pa- 
per, and  happened  to  die  on  the  voyage,  to  receive  the 
wages  accruing  to  such  mariner,  irom  the  time  of  his 
entering  on  board  such  ship  until  his  death,  at  the  rate 
expressed  in  such  articles  or  shipping  paper,  in  full  sa- 
tis&ction  of  all  claims  and  demands  of  such  representa- 
tive against  the  owner  or  master  of  said  ship  or  vessel, 
for  the  wages  or  services  of  such  deceased  mariner." 

This  cause  has  been  amply  discussed,  and  it  remains 
to  determine  the  only  question  on  which  it  depends; 
what  is  die  legal  effect  and  operation  of  the  death  of  the 
mariner,  Taylor ^  in  manner  and  at  the  time  above 
stated,  on  his  wages?  For  the  libellant  it  is  contended, 
that  the  same  amount  is  by  law  due,  as  if  he  had  sur- 
vived and  continued  in  the  service  of  the  ship,  during 
the  whole  voyage.  On  the  other  hand,  it  is  contended 
for  the  respondents,  that  his  wages,  at  the  stipulated 
rate,  are  only  to  be  reckoned  to  the  time  of  his  decease; 
and,  of  course,  that  the  libel  ought  to  be  dismissed,  a^ 
more  than  the  amount  of  wages,  due  on  that  principle 
of  computation,  had  been  paid  to  the  deceased. 

The  counsel  for  the  libellant  rests  his  claim  on  the 
7th  article  of  the  laws  oi  Oleron^  the  19th  of  fTisbuy,  and 
the  45th  of  the  Hanse  Towns;  and  on  a  late  decision  in 

the 
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the  circuit  court  of  Petmst/haTtia^  JacksotCs  admimstra'     l^SW* 
trix  V.  &ms^  affirming  a  decree  of  the  district  judge,  Peter h.  Nat. 
by  which  full  wages,  for  the  whole  voyage,  were  given        v. 
to  the  legal  representative  kA  a  seaman  who  had  engaged**  *****^- 
for  a  voyage  from  Philadelphia  to  J^atavia,  and  back, 
and  who  died,  in  the  course  of  the  voyage,  at  JBatcpvia. 
[l  Peters*  Adm.  Decisions,  157.] 

In  the  examination  of  this  subject,  I  shall  first  in- 
quire into  the  genuine  meaning  and  import  of  the  an- 
ci^it  ordinances  above  mentioned)  in  reference  to  the 
point  under  consideration.  We  have,  I  presume,  a  cor- 
rect text  of  the  laws  of  Oleron^  in  the  Us  et  Coustumes 
de  Id  McTy  by  Cleirac^  The  7th  article  prescribes  the 
duties  of  the  master,  when  a  mariner  falls  sick,  in  the 
service  of  the  ship.  It  directs,  that  he  shall  be  put  on 
shore,  and  that  suitable  humane  provision  shall  be  made 
for  him.  The  closing  paragraph,  which,  alone,  has  spe- 
cial application  to  tl^  question  now  under  considera- 
tion, runs  thus;  ^*  £t  si  la  nef  estoit  preste  ^  s'en  partir, 
elle  ne  doit  point  demeurer  pour  luy;  et  s'il  guarit,  U 
doit  avoir  son  loyer  tout  comptant,  en  rabatant  les  frais, 
si  le  nuiistre  luy  en  a  fait;  Et  s'il  meurt,  sa  femme  et 
ses  prochains  le  doivent  avoir  pour  luy.**  "  And  if  the 
vessel  be  ready  for  her  departure,  she  ought  not  to  stay 
for  the  said  sick  party;  but  if  he  recover,  he  ought  to 
have  hisftdl  wagesy  deducting  only  such  charges  as  the 
master  has  been  at  for  him.  And  if  he  dies,  his  wife  or 
next  of  kin  shall  have  it." 

I  resort  to  the  same  author  for  the  correspondent  ar- 
ticles in  the  other  ordinances,  not  having  been  able  to 
find  any  copy  of  the  original  text. 

Ordnances  of  fVisbuy^  Art.  19. 


Si  Ic  matelot  tombe  en  infirmity 
de  maladie,  etqu'il  convient  le  por- 
ter ji  terre,  il  y  sera  nourri  comme 
il  estoit  dans  le  bord,  garde  et  servy 
par  un  valet,  et  s'il  vient  en  conva- 
lescence, 9€ra  payi  dc  set  gages;  et 
fill  decede,  tc*  gaget  et  loyer*  aeront 
payez  \  sa  vefue>  ou  i  ses  heretiers. 


If  a  seaman  falls  ill  of  any  dis- 
ease, and  'tis  convenient  to  put  hitA 
ashore,  he  shall  be  fed  as  he  was 
aboard,  and  have  somebody  to  look 
after  him  there;  and  whcm  he  is  re- 
eovered,  be  paid  hie  wage*,'  and  if  he 
dies,  hU  wagee  thall  ite  paid  to  hi* 
^ido^  or  heir*. 

Laws 
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1809>  Laws  of  the  Hanse  Totunsy  Art.  45. 

I-  Petter  H.  Nat-     Qjje  »»il  revient  en  convalescence^  If  he  recovers  his  health,  he  tkoU 

t^sstrom     ^Y  ^^^  p^^^  ^^  ^^  gaga  tout  ainti      be  paid  hit  vfoget,  a*  much  at  if  he 

UftSEard  ^«'*'**»»*  **'^ <'«®" '^'T/* ®^ "'i' "*®'*'^      had  terved  out  the  whole   vot- 
'  ses  heretiem  its  retirernnt  entiere-      age;  and  in  case  he  dies,  Ms  heire 
fnent.  i  thall  have  what  mat  due  to  hivu 

I  adopt  the  translation  given  in  the  **  Sea  Laws,"  first 
published  in  England^  in  the  reign  of  Queen  Anne^  not 
from  a  respect  to  the  translation  of  those  ordinances,  in 
general,  as  contained  in  that  work,  for  in  several  in- 
stances it  is  palpably  incorrect,  but  because,  from  its 
long  standing  in  our  language,  it  is  entided  to  consider- 
ation, and  in  the  articles  now  cited,  it  gives,  to  my  ap- 
prehension,  the  sense  of  the  text,  with  sufficient  correct- 
ness. Stress  has  been  laid,  by  the  respondents'  counsel, 
on  a  supposed  mistranslation  of  the  article  from  the  laws 
of  Oleron.  It  is  said  that  the  word  comptant  means  mo- 
ney dorvn^  and,  that  the  addition  of  the  word  tout,  to 
the  word  comptant,  only  renders  the  expression  more 
emphatic.  However  this  may  be  in  modern  French, 
and  there  are  certainly  respectable  authorities  in  support 
of  the  criticism,  I  am  convinced,  that  something  more 
was  intended  by  the  phrase,  as  used  in  the  article  cited, 
and  that  it  was  designed  to  express  not  merely  the  mode 
of  payment,  but  has  reference  to  the  quantum. 

It  is  evident  from  detracts  comment,  that  he  so  un- 
derstood it;  and  I  consider  the  meaning  to  be  the  same, 
as  is  conveyed  by  the  word  entierement,  which  he  uses 
in  translating  the  cited  article  of  the  laws  of  the  Hanse 
Towns.  Falin,  in  his  discussions  relative  to  wages,  fre- 
quently  uses  the  phrases  en  entier  and  en  plein,  which 
are  ol  equivalent  import.  But  these  modes  of  expres- 
sion do  not,  necessarily  and  universally,  imply  an  abso- 
lute payment  of  the  wages  for  the  whole  voyage.  Such, 
indeed,  is  their  frequent  application;  but  we  also  find 
expressions  of  this  description  employed,  when  a  pay- 
ment of  wages,  for  a  less  time  than  the  whole  voyage,  is 
most  evidendy  intended. 

The 
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The  third  article  of  the  laws  of  fFisbuy  directs,  that  I80g* 
if  a  master  dischai^.  a  seaman  without  just  cause,  after  Peter  H.Nat, 
the  commencement  of  the  voyage,  he  shall  pay  him  ^. 
^^  entierementy  tous  les  gages  promis.^^  This  passage,  ®'**^  ***'*^' 
in  the  Sea  Laws,  is  rendered  ^*  all  his  wages  as  much 
as  if  he  had  performed  the  voyage. "  This  is  a  free 
translation,  but  it  gives  the  sense  of  the  original;  and 
the  regulation  corresponds  with  the  principle  of  the  13th 
article  of  the  laws  of  Oleron^  by  which  an  offending  sea- 
man,  if  tendering  amends,  is  to  be  retained,  and  if  dis- 
charged after  such  offer,  is  entitled  to  Jull  wages y  as  if 
he  had  continued  in  the  ship.  The  expression  there  is 
"  aussi  boh  loyer  comme  s'il  estoit  venu  audedans" — 
"  as  good  hire  as  if  he  had  come  in  the  ship,*'  equiva- 
lent to  entierementj  tous  les  gages  promisy  in  the  third 
article  of  the  laws  of  Wisbutfj  and  to  tous  leurs  loyersy 
in  the  20th  article  of  the  laws  of  Olerotiy  applied  to  a 
contract  by  the  n/w,  when  the  voyage  b  abridged  by  the 
act  of  the  owner  or  the  master,  in  proceeding,  with  the 
ship,  to  some  port  nearer  to  the  place  of  departure  and 
destined  return,  than  was  stipulated  in  the  contract. 
Other  instances  might  be  cited,  where  this  meaning 
must  be  understood,  but  there  are  also  many,  in  which 
expressions  of  this  description  must  have  a  more  re- 
strained construction.  Falin^  in  commenting  on  a  royal 
ordinance  of  France^  framed  to  determine  a  question 
relative  to  ships  ordered  to  a  certain  station,  and  there 
to  wait  for  convoy, .  recites  it  in  the  following  terms; 
"  la  solde  des  gens  des  6quipages  seroit  pay6e  enplein 
du  jour  que  les  navires  auroient  mis  a  la  voile,  jusqu'au 
jour  qu'ils  auroient  mouill6  dans  la  rade  du  convoi;  que 
depuis  qu'ils  auroient  mouille  jusqu'aujour  de  laflotte, 
lis  n'auroient  que  la  demi-solde,  et  qu'apres  le  depart,  la 
solde  leur  seroit  continue  en  entier^  pour  le  reste  du  voy- 
age'*— "  The  wages  of  the  crew  shall  be  paid  inJiiU  from 
the  day  of  the  vessels'  sailing  to  the  day  of  their  mooring 
in  the  road  of  the  convoy;  fiom  the  time  of  their  joining 

the 
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ieo9>    the  convoy  to  the  departure  of  the  fleet,  they  shall  have 

Peter  H.  Nat-  only  half  wages,  and  after  the  departure,  their  wages  shsA 

V.       continue  in  full  for  the  remainder  of  the  voyage."  It  is 

^  ^  '  here  apparent  that  the  phrases  en  plem  and  en  entier^ 
apply  to  the  ratp  of  wages j  and  that  for  the  portions  of 
the  voyage  specified,  they  shall  be  without  deduction. 
A  similar  use  of  this  expression  we  find,  relative  to 
another  ordinance,  that  of  17th  October  1748,  respect- 
ing vessels  waiting  for  convoy  in  the  colonies.  Speak- 
ing of  the  crew,  he  says,  **  seront  payes  de  leur  salaries 
en  entieTy  pendant  le  sejour  que  lesdits  navires  ^uront 
fait  dans  les  desdites  isles,  jusqu'a  concurrence  du  terme* 
de  six  mois,  et  seulement  de  la  moitie  pour  le  temps 
excedent  ledit  terme" — "  They  shall  be  paid  their  hire 
in  full  while  said  vessels  shall  remain  at  the  aforesaid 
islands,  for  the  term  of  six  months,  and  half  wages, 
only,  for  the  time  exceeding  said  term."  Vol.  IL  698. 
The  11th  article  of  the  ordinance  oULouis  XIV.  re* 
lative  to  seamen's  wages  runs  thus;  **  Le  matelot  qui 
sera  bless6  au  service  du  navire,  ou  qui  tombera  ma* 
lade  pendant  le  voyage,  sera  pay  8  de  ses  loyers  et  pans6 
aux  depens  du  navire" — "  A  seaman  who  shall  be 
wounded  in  the  service  of  the  ship,  or  who  may  fell  sick 
during  the  voyage,  shall  be  paid  his  wages,  and  be  cured 
at  the  expense  of  the  ship."  As  it  relates  to  the  wages 
of  the  sick  seaman,  ttus  corresponds  with  the  7th  article 
of  the  laws  of  Oleron.  The  words  tout  comptant^  or 
terms  equivalent,  are  not,  indeed,  inserted;  but  botk 
Valin  and  Pothier  understand  the  meaning  to  be  the 
same  as  if  it  included  such  expressions.  The  latter 
writer,  in  commenting  on  this  article,  observes,  "  Le 
matelot  tomb6  malade  ou  blesse  au  service  du  navire^ 
gagne  en  entier  son  loyer,  non  seulement  lorsqu'il  est 
rest8  dans  le  navire,  mais  me  me,  dans  le  cas  auquel 
ayant  6te  mis  k  terre,  dans  un  port,  ou  le  navire  a  re- 
Uch6,  U  y  auroit  ete  laisse,  s'etant  trouve  hors  d^etat 
d'etre  rembarqu6,  lorsque  le  navire  est  reparti"— ►"  The 
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seaman  who  may  become  sick  or  wounded,  in  the  ser-     1809, 
fice  of  the  ship,  is  entitled  to  his  wages  injullnoi  only  Peter  h.  Nat. 
while  remaining  on  board  the  ship,  but  also  if  he  should        t.  "^ 
be  put  on  shore  in  a  port  where  the  ship  may  have  stop-  ^^^  *^»«^- 
ped,  and  should  be  there  left,  on  account  of  his  being 
unable  to  return  on  board  the  ship,  at  the  time  of  her 
departure."  [Louagedes  Matelots,  sect,  2.]  It  is  here 
apparent  that  the  phrase  en  entier^  which  must  be  admit- 
ted to  be  equally  forcible  with  the  words  tout  comptanty 
is  applied,  by  this  very  accurate  writer,  to  express  no- 
thing  more,  than  that  there  shall  be  no  deduction  for 
^ckness,  or  for  absence  from  the  ship,  from  that  cause. 

It  may  be  said,  that  the  commentator,  in  giving  this 
construction  to  the  article,  had  in  view  a  subsequent 
article,  of  the  same  ordinance,  article  13th,  which  di- 
rects, that  the  heirs  of  a  seaman  engaged  by  the  month, 
and  who  may  die  during  the  voyage,  shall  be  paid  his 
wages  to  the  day  of  his  decease.  But  the  1 1th  article  in 
general,  and  its  provisions  in  favour  of  a  sick  seaman, 
apply  not  merely  to  those  engaged  by  the  month,  but  to 
tfiose  engaged  on  other  terms.  Further,  it  is  evident, 
from  Pothier^s  comment  on  the  13th  article,  that  his 
eonceptions  of  the  dispositions  made  by  the  11th  arti- 
de,  were  formed  on  distinct  grounds,  and  instead  of 
having  a  prospective  view  to  the  13tli  article,  while  dis- 
cussing the  11th,  he  founds  the  application  of  the  13th 
article,  relative  to  heirs,  on  the  provisions  made  by  the 
11th  article,  relative  to  the  sick  seaman  while  alive. 
The  heirs,  he  says,  shall,  of  course,  have  the  wages  ac- 
cruing during  sickness,  and  the  disposition  of  this  arti- 
cle is  but  an  exact  consequence  of  article  11th.  "  La 
disposition  de  cet  article  n*est  qu'une  consequence  ex- 
act de  Particle  lime."  [Louage  des  Matelots,  sect.  2.] 

In  this  there  is,  to  my  apprehension,  a  perfect  cor- 
respondence between  Pothier  and  Valin.  The  latter 
writer,  commenting  on  the  13th  article,  which  relates 
wholly  to  what  tho  h^rs  shall  recover,  commences  his 
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1809«     remarks  by  stating,  what  the  deceased  seaman  had  ac* 

Peter  H.Nat,  quired.  "Lc  matelotayant  gagne  ses  loyers  jusqu'i. 

V.  ™    son  deces  arriv6  pendant  le  voyage,  et  cela,  aussi  bien 

'SMp  Hazard,  j^ jjjj^|.  j^  temps  dc  la  maladie  que  pendant  celui  qu'il  a 

rendu  un  service  effectif  au  navire,  il  est  bien  juste 
qu'iis  passent  i  sa  veuve  et  heretiers.*'  "  The  seaman 
having  earned  his  wages  to  the  time  of  his  deadi,  hap- 
pening, during  tlie  voyage,  as  well  during  his  sickness^ 
as  for  the  time  when  he  rendered  actual  service  on 
board  the  ship,  it  is  just  that  they  should  go  to  his  wi- 
dow and  heirs.'* 

In  this  passage,  Falin  evidently  has  reference  to  the 
11th  article.  In  his  comment,  on  that  article,  he  deno- 
minates the  disposition  which  it  makes  relative  to  wa- 
,ges  of  a  sick  seaman,  as  a  right  to  wages  en  plein;  an 
expression  which  must  be  understood,  as  it  is  used  by 
PothxeTy  in  this  connexion,  to  intend,  merely,  that  there 
shall  be  no  diminution  of  wages  on  account  of  sickness. 

It  is  to  be  understood,  that  I  do  not  consider  the  dis- 
positions made  by  the  articles  of  this  ordinance,  as  an 
authoritative  settlement  of  the  question;  though  they 
are  most  escplicit  in  their  terms.  I  only  resort  to  them 
and  to  the  commentators  above  mentioned,  widi  a  view 
to  a  right  understanding  of  the  phraseology  employed 
in  the  articles  of  the  laws  of  Oleran,  fFisbuyj  and  the 
Hanse  Towns,  all  of  which  are  given  in  the  French  lan- 
guage by  CleiraCy  and  from  whose  work  the  received 
English  translation  appears  to  have  been  made.  From 
this  examination,  I  am  satisfied,  that  the  terms  taut 
comptanty  en  entier^  or  entierementy  as  applied  to  wages, 
do  not,  necessarily,  mean  wages  for  the  whole  voyage; 
that  they  admit  of  a  different  and  more  limited  applica- 
tion, according  to  circumstances,  and  that  the  true 
meaning,  in  the  respective  instances,  in  which  they  are 
employed,  must  be  determined  from  the  subject  matter 
and  the  connexion.  Noscitur  ex  sociis. 

1  may  further  add,  that  it  is  not  unfrequent,  where 
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the  meaning  might  be  otherwise  equivocal,  to  add  ex-  1609* 
pressions,  which  render  the  sense  perfectly  certain,  such  Peter  H.Nat- 
as  **  comme  s'il  avoit  servi  tout  le  voyage,"  or  the  like.  t. 
Applying  these  views  of  the  language  of  the  law,  which  ^  ***^ ' 
we  are  considering,  to  the  7th  article  of  the  laws  of 
Oleron^  and  to  the  correspondent  articles  in  the  laws  of 
Wisbuy  and  of  the  Ham  Towns ^  I  cannot  find,  that 
those  articles  either  express  or  intend,  that  the  heirs  of 
a  seaman  dying  in  the  coutJ^e  of  the  voyage,  shall  reco- 
ver v^ages  in  his  right,  as  if  he  had  li\*ed  and  served  out 
the  voyuge.  The  object  of  all  those  articles  is  to  make 
suitable  dispositions  relative  to  seamen  falling  sick  on 
a  voyage.  They  direct  how  they  shall  be  treated,  and 
what  shall  be  the  results  as  respects  their  wages,  in  case 
of  recovery,  or  of  death.  The  expression,  tout  comp* 
tant^  in  my  apprehension,  means  nothing  more,  ,than 
that  there  shall  be  no  deduction  on  account  of  sickness, 
either  as  against  the  seaman  himself,  if  he  recover  and 
claim  his  wages,  or  against  his  h^irs  in  case  of  his  de- 
cease. Two  interesting  points  werf:  esUiblished  by  these 
articles,  both  wisely  and  humanely  calculated  to  sooth 
the  sorrows  of  the  sick,  or  disabled  mariner;  that  his 
calamity,  if  not  produced  by  his  own  criminality  or 
fault,  should  not  diminish  his  stipulated  wages,  during 
the  existence  of  his  disability,  or  his  necessary  absence 
lh)m  the  service  of  the  ship  from  that  cause;  and,  that 
in  case  of  his  death,  all  that  was  due  to  him  should  de- 
scend to  his  heirs.  Both  these  provisions  seem  so  per- 
fectly reasonable,  that,  it  may  at  first  view  appear,  that 
a  formal  article  could  hardly  be  necessary  to  enforce 
them,  and  we  may,  on  this  ground,  be  induced  to  ap- 
{»'thend  that  something  more  was  intended.  But  the 
first  point  is,  even  now,  occasionally  questioned  by  ship 
owners  and  masters,  and,  we  may  easily  satisfy  our- 
selves,  that,  it  then  appeared  necessary  that  both  should 
be  declared.  The  application  of  the  Roman  law  de  lo- 
cafione  et  conductiancy  to  which  Pothier  expressly  re- 
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1S09.    fers,  for  a  construction  of  the  contract  of  hiring  of  labour, 
Peter  H.  Nat- in  general,  and  for  the  hire  of  seamen,  in  particular, 
▼.        would  exclude  a  claim  for  compensation  durinir  the 
*^    **    *  disability  of  the  servant  or  labourer.  But,  as  generous 
masters,  says  this  esteemed  commentator,  will  not  insist 
on  a  strict  enforcement  of  their  rights,  but  continue  the 
compensation  of  a  sick  servant,  notwithstanding  his  dis- 
ability to  perform  his  stipulated  services,  so  the  law  ma- 
rine in  relation  to  mariners  converts  into  an  obligation 
what,  in  other  instances  of  hire,  is  the  result  of  benevo- 
lence. The  object  of  the  law,  he'  adds,  is,  for  the  en- 
couragement of  seamen,  and  as  a  compensation  for  the 
risk  which  they  run  of  an  entire  Ibss  of  wages,  from 
inevitable  accidents  occurring  to  the  ship,  or  from  a  de- 
struction of  the  voyage.  Louage  des  matelots. 

Doubts  derived  from  the  rules  of  law  relative  to  en- 
tirety of  contracts,  and^  perhaps  also  some  principles  of 
the  law  de  societate^  might  have  rendered  necessary  the 
express  declaration,  in  favour  of  heirs,  that  is  made  by 
the  articles  under  consideration.  A  similar  provision 
was  made  by  the  Consolato  del  Mare^  and  we  learn 
from  Chirac^  that  it  was  the  express  object  of  an  an- 
cient ordinance  of  France^  to  declare  such  right  of  suc- 
cession in  favour  of  the  heirs  of  mariners,  dying  on  the 
voyage.  "  Si  le  marinier  meurt  i  voyage,  les  ordon- 
nances  de  France  conservent  ses  biens  i,  ses  heretiers 
en  termes  generaux,  sans  parler  precisement,  comma 
fait  ce  jugement,  des  loyers  ou  gages  meritez  ou  i  me- 
riter.*'  "  If  a  mariner  die  on  the  voyage,  the  ordinances 
of  France  preserve  his  property  to  his  heirs,  in  general 
terms,  without  specifying,  as  this  article  does,  wages 
earned  or  to  be  earned. '^  Cleir.  34.  on  art.  7.  of  laws 
of  Oleron. 

It  is  not  necessary,  therefore,  in  order  to  satisfy  the 
expressions  in  the  laws  of  Oleron^  and  in  the  other  an- 
cient marine  codes,  to  consider  them,  as  giving  to  heirs 
of  a  mariner,  dying  on  the  voj'age,  the  same  amount  (^ 
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wages,  as  the  deceased  would  have  received,  if  he  had     ^^09. 
lived  until  the  termination  of  the  voyaee.  I  admit,  in-  P^^er  k.  .\at- 
deed,  that  the  phrase  tout  £omptant^  in  the  laws  of  Ole-    .    v. 
ron^  is  to  be  understood  to  apply  to  the  heirs  as  well  as   '*^' 
to  the  seaman,  as  the  word  entierement  is,  in  the  laws 
of  the  Hanse  TownSj  and,  that  these  terms  are  well 
enough  rendered  by  the  expression  full  wages.  Still  it 
remains  to  be  determined,  what  is  the  precise  import  of 
these  expressions,  used  in  this  connexion. 

The  api>arent  or  plausible  ground,  on  which  a  di* 
mhiution  of  wages  may  be  claimed,  by  a  master, 
against  a  seaman,  being,  in  any  case,  suggested,  will 
enable  us  to  determine  in  what  sen^e,  the  words  en  en- 
tier  or  entierement  are  to  be  understood.  When  a  sea- 
man is  discharged  without  good  cause,  no  question 
could  occur  to  any  reasonable  mind,  relative  to  his  earn- 
ings to  the  time  of  his  discharge.  Whatever  doubt 
might  arise,  in  regard  to  his  claim  for  wages,  would  re- 
^spect  the  remainder  of  the  voyage,  from  which  he  was 
wrongfully  expelled.  In  such  a  case,  tnerefore,  we  must 
understand  the  term  entierement^  in  the  third  article  of 
the  laws  of  PFisbuy,  to  intend  wages  for  the  whole  voy- 
age. But  in  the  cases  supposed  by  the  7th  article  of  the 
laws  of  Oleron^  the  only  ground,  which  could  be  sug- 
gested for  a  subtraction  of  wages,  is  the  sickness  and 
disability  of  the  mariner;  and  when  it  is  said,  he  shall, 
notwithstanding,  receive  his  wages  tout  comptant^  it  is 
s^parent,  that  nothing  more  is  intended,  than  that  no 
deduction  shall  be  made  on  that  account.  An  applica- 
tion of  this  construction  to  the  different  cases  that 
might  occur  will  test  its  solidity. 

1st.  With  regard  to  the  seaman  himself.  If  he  reco- 
ver,  says  the  law,  he  is  to  have  his  wages  tout  coniptant. 
If,  after  such  recovery,  he  rejoin  the  ship,  before  the 
completion  of  the  voyage,  his  right  to  wages  tout  comp- 
tantj  or  to  full  wages,  must,  in  such  a  case,  evidently 
mean,  that  no  diminutign  shall  be  required  on  account 
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1800»  of  his  nonperformance  of  duty  or  absence  from  the  ship 
Peter  u.  Nat- by  rcason  of  sickness.  His  claim  to  wages,  for  the  resi- 
V.  due  of  the  voyage,  will  depend  on  future  services  and 
^  *  '  circunistances,  and  not  on  the  provisions  made  by  the 
law  relative  to  the  operation  of  his  sickness.  A  like 
construction  of  the  article  must,  I  apprehend,  be  given, 
if  a  seaman,  who  may  be  left  abroad  sick,  slK)uid  reco- 
ver and  return  home  before  the  arrival  of  the  ship,  and 
the  ship  should  afterward  arrive  in  safety.  If  the  sick- 
ness be  supposed  to  be  of  such  coutiiiuance,  that  he  be 
not  able  to  return  to  the  ship  during  the  voyage,  burhc 
survives  the  prosperous  termination  of  thp  voyage  and 
returns  home  after  the  arrival  of  the  vessel;  he  shall  in 
like  manner,  by  the  articles  cited,  have  wages  tout  comp^ 
tant  or  entieremejit^  or  full  wages.  The  wages  in  this 
case,  would,  indeed,  be  for  the  whole  voyage;  but  the 
force  and  meaning  of  those  q)erative  expressions  arc 
the  same  as  before.  He  shall  receive  wages  for  the  whole 
voyage,  not  because  tout  comptant^  entieremmtj  or  Jidl 
wageSy  necessarily  and  exclusively  mean  wages  for  the 
whole  voyage;  but  because,  as  in  the  other  case,  they 
protect  him  from  a  deduction ,  from  his  wages  on  ac- 
count of  sickness,  and  the  sickness  or  disability,  which 
entitled  him  to  indulgence,  is  supposed  to  have  con- 
tinued until  the  termination  of  the  voyage. 

'•2d.  In  regard  to  the  heirs  of  such  deceased  seaman. 
I  understand  the  same  expressions,  by  fair  implication, 
to  extend  to  them,  but  in  the  same  sense.  If  the  sick 
seaman  survive  the  prosperous  termination  of  the  voy- 
age, and  afterward  die,  without  having  recovered  his 
wages,  his  heirs  shall  recover  them  entierement^  or  tout 
comptant.  But,  in  this  case,  the  siime  remarks  are  ap- 
plicable, which  have  been  suggested  relative  to  a  de- 
mand for  wages  by  the  seaman  himself,  after  such  con- 
elusion  of  the  voyage;  and,  for  the  same  reason,  the 
meaning  of  the  terms  entierement  or  tout  comptant^  re- 
mains, in  this  case,  equally  unchanged.  The  right  to 
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wages,  in  such  a  case,  for  the  whole  voyage,  results  not     1809* 
from  the  mere  force  o/ those  terms,  but  from  this  con-  I'eterH.Nat. 
current,  essential  fact,  the  continuance  of  the  disability        v. 
or  absence  from  that  cause,  commensurate  with  the    **^    ***  * 
voyage. 

The  death  of  the  seaman,  before  the  termination  of  the 
voyage,  presents  a  case  involving  the  very  point  in  ques- 
tion. In  such  case,  also,  the  heirs  shall  receive  the  wages 
entterement  or  tout  comptant.  But  we  ought  to  under- 
stand those  terms,  in  the  same  sense  as  they  are  evi- 
dendy  to  be  understood,  in  the  preceding  cases.  If  we 
construe  them  as  giving  to  the  heirs  the  wages,  for  the 
residue  of  the  voyage,  we,  in  fact,  change  their  mean- 
ing, or  include  an  idea  not  implied  in  those  terms,  in 
the  other  cases  supposed.  This  would  appear  to  me  an 
inadmissible  mbde  of  construction,  as  the  subject  mat- 
ter,  to  which  the  terms  are  applicable,  is  unchanged.  In 
the  case  of  a  seaman  wrongfully  dismissed  from  a  ship, 
his  connexion  with  the  ship  is  dissolved  by  the  mere 
injurious  act  of  the  master.  This  act  gives  to  the  sea- 
man an  immediate  right  to  wages  for  the  whole  voyage, 
subject,  indeed,  to  contingencies  which  may  defeat  the 
voyage,  and  of  course  his  claim.  But  the  object  of  the 
provisions  relative  to  disability  was  not  to  give  a  new 
right  to  the  seaman,  in  consequence  of  his  falling  sick, 
but  to  protect  him  from  loss.  I  am  satisfied,  therefore, 
that  the  expressions  referred  to,  must,  in  case  of  death 
during  the  voyage,  be  understood  in  the  same  sense  as 
in  the  other  cases,  and  that  they  mean  nothing  more 
than  a  security  against  any  diminution  of  the  wages,  on 
account  of  sickness. 

In  this  manner,  it  appears  to  me,  these  articles  werfe 
understood  by  the  commentators;  and  I  find  no  intima- 
tion, either  in  Cleirac  or  Falin^  that  they  considered  th^  ; 
heirs  entitled  to  wages  by  these  articles,  beyond  the 
death  of  the  seaman,  whom  they  might  represent.  C/r-  ^ 
irac,  under  the  7th  article  of  Ae  laws  of  Oleron^  men- 
tions 
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^%0^  tions  the  ordinances  of  Charles  V.  givmg  to  the  widow^ 
F^rH.  Nat.  or  heirs  of  a  seaman,  dying  on  the  outward  voyage,  one 
▼.  ^  half  the  wages  agreed  for,  and,  if  dying  on  the  home- 
*  ward  voyage,  the  whole  wages.  He  remarks  the  cor- 
respondence of  this  provision  with  the  dispositions 
made  by  the  Consolato  del  Mare^  which  also  provides, 
that  the  heirs  of  a  seaman,  who  was  engaged  by  the 
month,  shall  be  paid  according  to  the  time  that  he  may 
have  served.  He  then  proceeds  to  notice  a  more  fa« 
vourable  provision  for  widows  add  heirs  of  deceased 
seamen  in  ships  of  war,  on  long  voyages;  that,  if  a  man 
should  die,  on  the  first  day  after  the  commencement  of 
the  voyage,  his  heirs  should  be  paid  for  the  whole  voy- 
age. ^^  Ses  heretiers  seront  payes  pour  tout  le  long  dii 
voyage."  If  Cleirac  intended  to  compare  this  gene- 
rous provision  with  the  disposition  made  by  the  laws  of 
OleroTiy  he  could  not  denominate  it,  more  favourable^ 
on  the  construction  contended  for  by  the  libellant's 
counsel  in  this  case;  for,  on  such  construction,  the  pro- 
vision by  the  7th  article  of  those  laws,  would  be,  in 
feet,  the  same  as  is  noted  by  Cleirac^  to  have  been  ob- 
served on  board  ships  of  war.  But  if  he  is  to  be  un<. 
derstood  as  making  a  comparison  with  the  reguhtions 
of  Charles  V.  and  of  the  Consolato  del  Mare^  previously 
mentioned  in  his  note,  it  would  still  appear  unaccount- 
able, why  this  instance  of  such  generous  provision 
should  be  alone  selected,  and  that  he  should  be  silent 
as  to  a  like  disposition,  made  by  the  very  article  on 
which  he  was  commenting,  according  to  the  construc- 
tion contended  for  by  the  counsel  for  the  libellafit.  The 
strongest  aspect  in  Cleirac^  in  another  direction,  is  in 
the  expression,  "  loyers  ou  gages  meritSz  ou  a  meriter^^^ 
in  the  note  above  quoted.  But  I  understand  the  word 
meritiz  to  refer  to  the  wages  earned  while  the  mariner 
was  performing  service,  and  a  meritery  not  to  have  re- 
ference to  any  supposed  accruing  of  wages  after  death, 
but  to  those  earned  or  considered  as  earned  during 

sickness 
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sickness  and  disability,  or  absence  from  the  ship  from     1609. 

such  causes.  Peter  H.  Nat- 

Falifiy  it  is  well  known,  is  copious  and  minute;  and  ^^  y^ 
abounds  in  references  to  the  laws  of  Oleron,  fFisbuy,  ^"^  ^•■^• 
and  the  Hanse  Tawns^  and  to  Cleirac^s  commentary.  I 
eannot  find,  in  his  ample  and  very  valuable  work,  any 
recognition  of  the  doctrine,  that  by  the  laws,  of  Oleron^ 
tFisbutfy  or  the  Hanse  Tovms^  the  heirs  of  seamen  dy- 
ing on  the  voyage,  should  recover  wages,  as  if  such  sea- 
man had  served  out  the  voyage. 

The  15th  article  of  the  ordinance  of  Louis  XIV.  pro- 
vides,  that  the  wages  of  a  seaman,  killed  in  defending  a 
ship  shall  be  paid  in  full  as  if  he  had  served  the  whole 
voyage,  provided  the  ship  arrive  in  safety.  We  should 
expect  the  commentator,  under  this  article,  to  remark 
its  correspondence  widi  the  laws  of  Oleron^  fFisbutfy 
and  the  Hanse  Tcrwns^  relative  to  seamen  dying  from 
any  other  cause,  if,  in  his  opinion,  those  laws  were  to  be 
thus  understood.  On  such  extended  construction,  also, 
of  the  7th  article  of  the  laws  of  Oleron^  we  should  ex- 
pect  the  commentator  to  notice  its  repugnancy  to  the 
1 1th  article  of  the  ordinance  of  Louis  XIV.  We  find 
no  such  intimation;  but  from  a  careful  inspection  of  his 
comments,  particularly  on  articles  11th,  13th,  and  14th, 
I  am  satisfied,  that  this  able  writer  did  not  understand 
the  laws  of  Olerony  fFisbuy^  and  the  Hanse  Towns^  as 
^ving  a  claim  to  wages  beyond  the  death  of  the  mari- 
ner. It  should  be  observed  also,  that  if  the  7th  article 
c(  the  laws  of  Oleron^  did,  in  tnie  or  received  construc- 
tion, give  full  wages  for  the  whole  voyage,  in  all  cases 
of  deaths  on  the  voyage^  without  fault  on  the  part  of  the 
mariner,  there  could  Idc  no  necessity,  as  those  laws  con- 
stituted a  portion  of  the  marine  law  of  France^  to  make 
the  special  and  exclusive  provision  of  that  nature,  for  a 
seaman  killed  in  defending  the  ship,  as  is  done  by  the 
15th  article  of  the  ordinance  of  Louis  XIV. 

It 
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1809*        It  is  material  in  the  next  place  to  inquire,  how  these 

Peter  H.Nat,  ancient  marine  codes  have  been  generally  understood 

V.        in  the  countries  originating  them.  I  can  find  no  evi- 

^  •  dence,  that  they  have,  in  any  Eun^an  country,  beea 
applied  in  the  sense  contended  for,  in  this  case,  in  sup- 
port of  the  libeliant's  claim.  It  is  well  observed  by  f^a^ 
Hrij  that  next  to  equity  in  a  law,  are  its  perspicuity  and 
brevity.  The  7th  article  of  the  laws  of  Oleron  and  the 
correspondent  articles  in  the  other  ordinances,  are  suf- 
ficiently brief.  They  are  not  remarkable  for  perspicuity, 
ftnd,  on  the  construction  contended  for,  in  support  of 
the  present  claim,  would  not  be  equitable.  There  would 
result  one  fixed,  invariable  rule,  in  case  of  the  death  of 
a  seaman,  during  the  voyage,  whatever  might  be  the 
nature  ,  of  the  engagement,  whether  by  the  month,  for 
the  voyage,  part-profit,  or  freight.  If  there  had  been  no 
other  resource,  some  tolerable  system  might,  by  a 
course  of  decisions,  have  been  founded  on  the  basis  of 
this  article,  relative  to  the  cases  of  death  of  mariners 
during  the  voyage;  but  it  does  not  appear  that  the  law 
upon  this  subject  has  been  extracted  from  this  source, 
excepting  so  far  as  relates  to  the  operation  on  wages  of 
sickness,  and  disability  of  a  seaman.  The  &ct  is,  that 
exact  and  definite  provisions,  reasonably  accommodated 
to  the  necessary  diversity  of  occurrences,  had  before 
been  established  by  an  excellent  and  venemble  code, 
originating  among  a  \try  intelligent  and  highly  com- 
mercial  people.  I  refer  to  the  Consolato  del  Mare;  the 
127th  article  of  which  expressly  provides,  that  the  heirs 
of  a  seaman,  engaged  by  the  month,  and  dying  on  the 
voyage,  shall  be  paid  his  wages  for  the  time  of  his  ser* 
vice.  Se  il  marinaro  e  accordato  a  mesiy  et  morira^  sia 
pagatOj  et  dato  alii  suoi  heredi  per  quello^  che  havessi 
servito.  The  preceding  article  directs,  that  if  the  en- 
gagement be  by  the  voyage,  half  or  the  whole  shall  be 

received 
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* 

received  by  the  heirs  according  to  the  period  of- the     ]809. 
voyage  in  which  the  death  should  occur.*  Peter  h.  Nau 

These  articles  of  the  Consolato  are  quoted  by  Clei-    ^'^'^^""^ 
tm;  and  from  the  manner  in  which  Falin  refers  to  ^^^  "**«*• 
them,  and  to  Cleirac^s  quotation,  I  understand  him  to 
mean,  that  they  constituted  a  portion  of  the  received 
marine  law  of  France^  ,on  this  subject. 

I  have  no  means  of  information,'  of  the  application 
of  the  laws  of  fFisbuy^  in  this  particular,  in  the  coun- 
tries, where  they  may  be  supposed  to  have  had  spe- 
cial influence  or  authority.  In  determining  on  the  ap- 
plication of  the  laws  of  the  Hanse  Towns^  it  would 
have  been  satisfactory,  to  have  consulted  Kurhke^s 
commentary  on  the  revised  code  of  those  laws,  of 
1614.  This  work  I  have  not  been  able  to  find;  but  in 
^*  the  Ship  and  Sea  Lows  of  Hamburg*'*  as  contained 
in  Herman  Langenbeck^s  treatise,  published  A.  D. 
1727,  there  appears  to  be  aii  affirmance  of  the  law  of 
Oieron,  as  to  the  manner  in  which  a  seaman,  falling 
sick  on  the  vqyage,  shall  be  treated;  and,  if  he  dies  on 
*the  outward  passage,  the  heirs  are  to  have  half  his  wa- 
ges and  privilege,  if  on  the  return  voyage,  the  whole; 
deducting  the  expenses  of  interment.  In  this  principal 
city,  therefore,  of  the  Hanseatick  confederacy,  we  find 
an  express  partial  adoption  of  the  provisions,  made  by 
the  Consolato^  on  this  subject,  with  this  only  difierence, 

*  There  is  a  diversity,  in  the  different  editions  of  this  work,  in  the  nuiii« 
kers  (*f  tlie  chapters.  The  edition  here  quoted  is  tliut  of  Leyden;  printed 
in  1704.  In  Cleira<?9  commentai'y,  the  chapter  here  refeiTed  to  as  the 
127th,  is  quoted  as  Uie  130th.  Valin  cites  it  hy  double  numbers.  The  Coni» 
soiuto  del  Mart  contains  precise  reg^uLitions  on  sc\er»l  tcipics,  not  contain- 
ed, or  only  incidentally  mentioned,  in  the  laws  of  Oleron^  of  Wubuj,  or  of 
the  Matue  Tovnu.  It  is  to  be  rcg-retted  that  a  work,  so  comprehensive  and 
valuable,  should  be  so  rare,  und  it  appears  surprising  Uiat  an  Ertglisb  trans- 
lation  of  this  venerable  code  has  never  yet  appeared.  A  French  transla- 
tion, with  commentaries  and  disseitations  of  much  promise,  has  recently 
been  announced.  [Anthology,  for  February  last.]  It  tauy  be  hoped,  that 
this  example  will  be  duly  emulated,  and  that  a  long  time  will  not  elapse, 
before  our  Bibtiotheca  Legum  shall  pi'esent  this  valuable  work»  in  our  own 
language, 

3  M  that 
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1809*     that  the  Hamburg  law  makea    the  same  provisioDt 

Peter  H.Nat- whether  the  contract  be  for  the  month  or  for  the  voy- 

\  "^    age,  which  the  Cansohto  distinguishes*  It  is  observa* 
9h9  H«xw^.  i^j^^  ^^^  ^^  ^^  ^^^  g^^^  jj^  Langmbeck^s  commentary, 

any  intimation,  that,  by  the  laws  of  the  Home  Tavtms^ 
the  heirs  of  a  seaman,  dying  on  the  voyage,  would  be 
entitled  to  the  whole  sum,  which  such  seaman  would 
have  earned,  if  he  had  lived  to  the  end  of  the  voyage. 
Such  a  disposition  would  have  been  materially  differ- 
ent from  that  made  by  the  30th  article  of  the  Hamburg 
laws,  on  which  he  was  commenting,  and  if  such  di- 
versity, in  true  construction,  really  existed,  we  must 
suppose  it  would  have  been  noticed.  The  Hamburg 
regulations  disregard  the  distinction  that  is  made  by 
the  Consolato  del  Mare^  between  an  engagement  by 
th^  month,  or  for  the  voyage,  as  respects  the  amount 
of  wages  to  be  paid,  in  case  of  death  oi  a  seaman  du- 
iring  a  voyage.  The  discrimination,  niad^  by  the  Con- 
solatOf  is  adopted  by  the  ordinance  of  Louis  XIV.  and 
it  is  believed,  was  the  previous  maritime  law  of  that 
country,  by  tacit  adoption  of  that  provision  in  the  Con^ 
potato.  Pothier  suggests  a  reason  for  the  distinction* 
The  seaman,  who  is  engaged  by  the  month,  does  not 
sustain  the  risk  of  calms^  contrary  winds  and  other 
impediments,  which  may  prolong  the  voyage;  howe- 
ver protracted,  if  not  interrupted,  or  broken,  so  as  to 
defeat  a  claim  for  wages,  they  are  commensurate  with 
the  length  of  the  voyage.  Whereas  one  engaged  for 
the  voyage,  runs  the  risk  of  an  inadequate  compens^- 
-  tion  for  his  services,  by  an  accidental  protraction  of 
the  voyage,  beyond  the  term  contemplated  as  the  mea- 
sure of  his  reward,  when  the  contract  was  made.  On 
this  ground,  says  Pothier^  the  ordinance  proceeds, 
corresponding  in  this  particular,  with  the  Consolato 
del  Marcj  and,  as  a  compensation  for  the  different 
risks,  is  the  distinction  made.  [^Louage  des  Matelots.'] 
I  proceed  to  inquire,  how  the  law,  on  this  subject, 

has 
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faas  been  considered  and  received  in  Engimd;  a  quecl-    'M09» 
tion,  for  obvious  reasons,  of  material  importance.  The  I'eterH.  Nat- 
rules  and  proceedings  in  maritime  matters,  in  that       ▼. 
country,  became  ours,  by'  express  adoption,  in  the 
first  NeW'Engla$ui  colony;  {Plymouth  Colony  Laws^ 
48.)  and  the  law  on  this  subject,  as  understood  and 
practised  in  that  country,  before  our  revolution,  may 
be  c<Misidered  as  making  a  portion  of  our  law,  unless 
some  other  express  provision,  adverse  decisions,  or 
contrary  received  usages,  either  before  or  since  the 
revolution,  should  havetc&cted  an  alteration* 

The  foreign  ordinances,  on  maritime  ailairsj  have 
not  the  binding  force  or  authority  of  law  in  England; 
not  even  die  law  of  Oleronj  to  which  that  nation  have 
long  been,  and  still  are,  particularly  partial.  The  extent 
of  the  adoption  of  any  article  of  those  laws,  in  that 
country,  and  the  sense  in  which  they  are  received,  can 
only  be  learned  from  the  decisions  of  their  courts, 
and  the  approved  treatises  of  their  eminent  juridic^ 
wriiMTS. 

To  Qodolphm^s  "  View  of  the  Admiral  Jurisdiction'* 
tfadre  is  annexed  an  appendix  containing  a  translation 
of  the  laws  of  Okranj  with  notes  and  observations. 
That  part  of  the  seventh  article,  which  b  relied  on  in 
this  case,  is  thus  rendered:  ^*  He  ought  to  have  his 

full  wages  or  competent  fnrcy  rebating  or  deducting  • 

only  such  charges  as  the  master  hath  been  at  for 
'^  him,  and,  if  he  dies,  his  wife  or  next  of  kin  to  have 
^^  it."  To  this  is  added  the  following  note;  **  Execu- 
"  tors  of  a  deceased  mariner  ought  to  receive  the 
^*  wages  due  to  him,^*  s 

I  would  here  make  the  same  remark  as  I  have  before 
suggested  relative  to  the  translation  given  in  the  "  Sea      ' 
Laws.*' 

I  do  not  introduce  the  translation,  inserted  in  that 
appendix,  from  a  respect  to  its  general  correctpess, 

for 
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^809*    for  there  are  some  palpable  and' some  wliimaical  ar- 

^•ter  H.  Nat- rors.  *  fiut  the  translation,  Riven  in  the  treatise,  of  the 

terstrom  .  '  **     . 

▼.  7th  article  of  the  laws  of  Oleran^  with  the  note  sqb- 
***  joined  appears  to  me  to  evince,  that  tliis  learned  civilian  * 
did  not  receive  the  article  in  a  sense,  which  would 
support  the  present  claim.  Molhy^  in  referring  to  the 
articles  of  the  laws  oi  Oleron,  copies  the  provisions 
relative  to  the  seaman's  right  to  wages,  if  he  recover 
from  his  sickness,  but  altogether  omits  the  provision 
respecting  the  heirs*  He  inserts  the  substance  of  diat 
artide  of  the  Rhodian  law,  which  subjects  the  master 
to  the  payment  of  a  year's  hire,  to  the  heirs  of  a  ma- 
riner, drowned  in  consequence  of  insufficient  tackling. 
In  both  these  instances,  if  it  were  part  of  the  marine 
law,  as  received  in  that  country,  that  in  case  of  a  sea- 
man dying  on  the  voyage,  his  heirs  were  entitled  to 
recover  wages  as  if  he  had  lived  and  performed  the 
voyage,  it  was  certainly  a  strange  and  culpable  omis- 
sion not  to  insert  or  to  intimate  it,  in  an  elaborate 
treatise  '^  de  Jure  Maritimo,^  fiut  my  opinion,  on  this 
part  of  the  subject,  does  not  altogether  rest  on  omis- 
sions of  this  sort.  Later  and  more  accurate  English 
writers  than  MoUoy^  are  very  clear  and  express  on 
this  point.  Abbot  considers  the  construction  of  the  fo- 
reign ordinances  as  doubtful.  In  the  English  law  books, 

•  A  remark  of  this  sort  may  seem  to  require  verification.  Two  instances, 
only,  will  be  mentioned  in  this  place.  Art.  14th  "  O^ter  la  touaitle  trou/ou,** 
is  tmderstood,  in  this  translation,  to  mean  three  timea.  i^tin^  up  the  ttmttf 
and  it  is  thus  copied  into  MoUoy.  The  true  meaning^,  a  denial  qf  the  fntta 
three  titnes,  is  given  in  the  Sea  Laws  and  in  other  subsequent  compilations. 

Art.  9th.  Lee  mariniere  dotvent  o'Cair  un  tonneanfrttnCi  et  Pautre  doit  tasl" 
TiR  Au  JECT,  is  thus  translated:  **  The  mariners  also,  ought  to  hare  one 
tan  free  ;^nd  another  divided  by  cant  of  the  d»oe."Thi8  rendering  is  followed 
in  the  Sea  Lavjty  in  Postleth'voay^e  Dictionary  of  Trade  and  Commerce, 
and  in  some  later  publications.  It  is  evident  from  Cieira<^s  commentary, 
that  the  contribution  to  a  jettison,  intended  here  to  be  directed,  is  not  to 
be  derided  by  caet  of  the  dice.  The  seamen  ai-e  to  haVe  one  ton  free,  and 
the  remainder  of  their  j&riw/l^  is  to  contribute  its  proportion.  The  article, 
nays  the  coTpmentator,  "  ordonne  pour  lee  mariniers  un  tonneait  franc  en  la 
contribution^  et  teut  que  la  reste  participe  aujet. 

he 
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he  says,  there  is  no  general  decision  on  the  subject;     1809> 
but  refers  to  a  case  ( Cutter  v.  Powell,  6  Term  Rep.  Pct^r  h.  Nat- 
9S0>)  in  ^hich,  he  says,  it  seems  to  have  been  admitted^        ▼. 
that  the  representatives  of  a  seaman,  hired  by  the  month,    '^ 
would  be  entitled  to  a  proportion  of  wages  to  the  time 
of  the  death.  In  a  late  respectable  work,  Abbofs  state- 
ment is  confirmed,  by  observations  altogether  similar. 
Comyns  on  Contracts,  377.  An  inspection  of  authorities 
on  this  subject,  as  well  as  a  respect  for  the  accuracy 
of  the  writers  of  those  digests,  has  satisfied  me,  that 
it  is  not,  and  never  has  been,  the  received  law  in  En- 
gland,  either  in  the  courts  of  common  law  or  admiral- 
ty^  that  the.heirs  of  a  seaman,  hired  by  the  month,  and 
who  may  have  died  in  the  course  of  a  voyage,  are  en-    * 
titled  to  recover  wages,  as  if  the  mariner  had  lived  and 
served  out  the  voyage.  In  the  case  Chandler  v.  Grieves, 
2  II.  Bl>  606.  on  the  motion  for  a  new  trial,  the  court 
obtained  a  certificate  from  the  admiralty,  of  the  law 
marine,  relative  to  the  right  of  a  disabled  seaman  to 
wages.  It  was  certified,  that  according  to  the  usage 
of  the  admiralty,  a  seainan  disabled  in  the  course  of 
his  duty,  ^vas  holden  to  be  entitled  to  wages  for  the 
whole  voyage,  though  he  had  not  performed  the  whole. 
The  result  was,  that  the  rule  was  discharged.  The 
amount  actually  recovered  in  the  case,  was  not  to  the 
conclusion  of  the  voyage,  though  it  has  been  frequently 
so  stated  even  by  English  writers;  but,  the  riile  being 
discharged,  judgment  must  have  been  according  to  the 
verdict,  which  was  only  for  wages  to  the  time  of  the 
Uiip's  departure  from  Philadelphia,  where  the  disabled 
seaman  was  left.  It  is  admitted,  however,  that  the 
principle,  certified  from  the  admiralty,  and  on  which, 
it  may  be  presumed,  the  court  of  common  pleas  pro- 
ceeded in  discharging  the  rule  to  shew  cause,  would 
•  authorise  and  require  a  reco\'ery  of  wages,  under  the 
circumstances  of  that  case,  for  the  whole  voyage;  and 
such  J  have  observed  to  be  the  just  construction  of  the 

laMs 
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1S09^  laws  of  OiSeronund  the  other  foreign  ordinances. '  But 
^u«S^m'*'^^  have  no  opinion  from  the  admiralty,  nor  in  the 
Shi  tUMrfl.  ^^^^"^^'^  ^^  authorities,  that  wages  are  recoverable^ 
after  the  death  of  a  seaman,  for  the  subsequent  portion 
of  the  voyage;  and  it  is  observable,  that  such  a  position 
is  not  found  to  be  maintained  in  argument,  though, 
if  correct,  it  would  certainly,  forcibly  apply  in  several 
cases  reported  in  the  books.  **  In  the  case  of  a  mariner's 
dying  in  the  course  of  the  voyage"  says  a  learned 
judge  of  the  court  of  common,  pleas,  *^  it  should  seem 
that  he  is  entitled  to  a  proportionate  part  of  his  wages, 
unless  he  be  excluded  by  the  specific  terms  of  his 
contract."  (Justice  Heathy  3  Bos.  and  Ptd.  42S^Beale 
v.  Thomson.)  An  observation  of  this  sort,  from  a  learn- 
ed judge  of  the  court,  and  the  dubious,  qualified  lan- 
guage of.  Mbot  and  ComynSy  that  a  pro  rata  recovery 
of  wages  seems  to  be  admitted  in  case  of  a  death  of  a 
seaman  on  the  voyage,  who  was  hired  by  the  month, 
indicate  their  views  on  this  subject,  and  are  incon- 
sistent with  the  supposition  that  they  considered  th^ 
law  as  giving  wages  for  the  whole  voyage  in  such  case, 
or  that  such  is  the  received  law  in  England^  on  diat 
subject. 

In  oiltf  own  country,  the  law  and  usage  appear  to 
have  been  the  same;  in  Massachusetts  I  may  say,  uni« 
formly  so. 

We  find,  indeed,  no  decision.  A  demand  of  this  de^ 
scription  does  not  appear  to  have  been  made  in  legal 
shape,  until  since  the  late  decision  in  Pennsylvania'. 
The  libellants'  counsel  was  apprised,  that  the  court 
would  hear  evidence,  of  any  usage  in  support  of  this 
claim.  None  has  been  offered,  and  it  was  frankly  ad- 
mitted, that  the  contrary  usage  had  prevailed,  with  the 
exception  above  expressed. 

The  uniform  usage,  as  alleged  by^the  respondents, 
is  satisfactorily  maintained.  To  introduce  a  different 
rule,  would,  in  my  opinion,  be  to  ^ve  a  construction 

of 
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of  the  contract,  not  contemplated  by  either  of  the  1809> 
contracting  parties,  and  not  consonant  to  the  law,  on  Peter  H.Xau 
the  subject,  at  the  time  when  the  contract  was  made.  v. 
I  perceive,  in  the  report  of  the  case  determined  in  ^  *^ 
Pennsylvania^  it  is  intimated,  that  the  extreme  severity 
on  ship-owners,  of  the  operation  of  the  decisions  in 
die  district  court,  has  produced  a  general  practice  of. 
inserting  a  covenant  in  the  shipping  afticles,  that  wages 
shall  cease  on  the  death  of  a  seaman.  The  introduction 
of  such  provisions  may  be  attended  with  difficulties, 
among  a  class  of  men,  frequently  uninstructed,  attach- 
ed to  old  forms  and  habits,  and  who  may  be  jealous  of 
an  express  stipulation,  though,  in  reality,  altogether' 
consonant  to  a  tacit  construction,  by  which  they  liad 
ever  been  governed.  It  would  be  injurious  to  require 
it,  unless  absolutely  necessary.  From  my  view  of  the 
law  on  this  question,  it  does  not  appear  to  be  requisite, 
unless  it  be  to  avoid  controversy,  on  a  subject,  on 
which  there  is  a  diversity  of  sentiment.  I  regret  this 
collision  with  opinions  which  I  highly  respect.  It  was 
incumbent  on  me,  under  such  circumstances,  to  weigh, 
with  great  deliberation,  the  grounds  of  a  different  per- 
suasion; but  such  being  my  opinion,  after  thorough 
examination,  I  consider  it  a  duty  to  declare  it.  I  ought 
here  to  suggest  the  relief  afforded  to  my  mind,  in  re- 
gard to  difficulties  of  this  description,  by  an  interlocu- 
tory opinion  expressed  by  the  hon.  judge  Cushingj  at 
the  last  circuit  court  in  this  district;  in  the  case  of 
Oysteady  admn  v.  the  ship  Ptrseveranee,  and  by  the 
consideiation,  that  the  decision  now  given,  if  errone- 
ous, may  be  revised  and  corrected  in  a  higher  tribunal. 

The  exaiinination  which  I  have  made  of  this  subject, 
has  kd  me  to  an  affirmative  conclusion  on  the  foUow- 
Hig  points. 

Ist.  That,  by  general  principles  of  law,  on  a  con- 
tract  of  hire,  no  compensation  can  be  claimed  beyond 
the  death  of  the  party  hired* 

2d. 
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1809.         2d.  That  the  laws  of  Olerm,  of  Widmy,  or  of  tbe 
PeterH.  Nat- Hanse  Towns,  do  not  provide,  that,  in  case  of  the 
T.        death  of  a  seaman  on  a  voyage,  wages  are  recoverable 
"^  '  beyond  the  time  of  his  death. 

3d.  That  the  intent  of  those  ancient  ordinances,  in 
the  articles  relied  on  in  this  case,  was  to  deteripine  the 
.  effect  and  operation  of  sickness  or  disability,  incurred 
in  the  service  of  the  ship,  during  the  voyage,  and  to 
provide  for  payment  of  wages,  without  deductian^on 
that  account^  either  to  the  seaman,  if  he  recover  his 
health,  or  to  his  heirs,  in  case  of  his  death. 

4th.  That  it  does  not  appear,  that  those  ordinances 
have,  in  those  countries  where  they  are  peculiarly  au- 
thoritative, been  used  and  applied  as  eatitling  the  Jbeirs 
to  wages,  for  any  time  subsequent  to  the  death  of  a 
seaman. 

5th.  That  approved  conimentators,  such  as  Cleirac 
and  Faliuj  do  not  establish  the  consU*uction  contended 
for  in  support  of  this  claim. 

6th.  That  the  Consolato  del  Mare  j  a  work  of  approved 
authority,  in  case  of  an  engagement  by  the  month,  and 
death  on  the  voyage,  expressly  limits  the  wages  to  be 
recovered  by  heirs,  to  die  time  of  the  death  of  the 
mariner. 

7th.  That  the  law  marine  has  not  been  otherwise 
understood  and  received  in  England^  but  in  regard  to 
an  engagement  by  the  month,  and  death  on  the  voyage 
appears  to  be  consonant  to  the  Consolato  del  Mare. 

8th.  That  in  Massachusetts^  the  usage  has  uniformly 
been  to 'make  payment  of  wages^  in  such  case,  only  to 
the  time  of  the  death  of  the  seaman,  and  the  law  has 
been  considered  as  consonant  to  the  practice. 

On  these  considerations,  it  is  my  opinion,  that  the 
law  maritime^  which  I  am  to  administer,  will  not  sus- 
tain a  claim  for  wages,  by  the  legal  repi^esentatives  of 
a  seaman,  beyond  the  time  of  hb  des^  wh$a  the  en- 
gagement was  by  the  moath« 

III 
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In  the  present  case,  advances  were  miade  exceeding     1809» 
the  amount  of  wages,  due  at  the  time  of  the  seaman's  I'eter  ii.Nat- 
death.  I  therefore  decree,  that  the  administrator  take        v. 

^«  •         «       •  •     ••■     «  Ship  HaziiitL 

nothing  by  his  ubel. 
It  is  understood  that  no  costs  are  claimed. 

(Signed)  JOHN  DAVIS, 

Dist,  Judge^  Masst.  Di^t. 
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ABANDONMENT. 


PROPERTY  found  derelict  at  sea,  wiU  be  re|tored  on  pay- 
ment of  salvage,  unless  there  be  proof  of  an  intention  to 
abandon  wholly  82 


See  Derelict. 


ABSENT  PERSONS. 


Attachments  may  issue  out  of  the  Admiralty  Courts  of  the 
United  States,  against  the  goods  or  debts  of  an  absent  per^ 
Sony  so  as  to  make  him  a  party  to  the  suit  186 

ADMIRALTY 

1.  Courts  have  jurisdiction  to  proceed  by  attachment  in  reniy 

for  torts  64 

2.  Supplies  to  a  foreign  vessel  in  a  neutral  port  will  consti- 

stute  a  lien  on  the  vessel,  and  are  recoverable  in  a  Court 
of  Admiralty  78 

3.  Sentence  of  a  Court  of  Admiralty  is  notice  to  all  the  world 

86,  166 

4.  Money  or  goods  in  the  hands  of  the  marshal  by  order  of 

this  Courty  are  subject  to  ^xiy  further  order  of  Court,  even 
after  a  decree;  but  not  so,  if  the  money  has  been  paid  over 

97 

5.  Courts  of  Admiralty  can  not  properly  apply  to  maritime 

contracts  the  same  strictness  that  prevails  at  common  law 

106 
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6*  H9A  jurisdiction^  where  master  borrows  money  for  rejMiiriiig 
damages  to  a  vessel  done  on  the  high  sea  1 16 

7.  Courts  of  Admiralty  will  not  interfere  where  seamen  are 

bound  by  articles  to  submit  all  disputes  to  a  home  tribunal 

'  161 

8*  Sentence  of  a  French  Court  of  Admiralty  as  to  property 
carried  into  the  ports  of  an^  aUy^  can  not  be  inquired  into 
by  the  courts  of  this  country  163 

9.  Has  not  jurisdiction  where  contract  for  repairs  are  made  on 
land,  if  the  owners  are  represented  on  the  spot  by  a  con- 
signee having  funds   ,  167 

10.  An  agreement  by  the  captain  to  pay  wages  may  be  sued  for 

in  the  Admiralty  '  199 

11.  Has'  jurisdiction  of  a  Bbel  by  owners  against  their  captain, 

for  satisfaction  of  the  damages  which  they  have  sustained 
in  consequence  of  a  wrongful  capture  made  by  him        369 

12«  In  cases  of  ^recapture^  French  owners  have  the  benefit  of 
American  laws  in  the  ports  of  the  United  States,  if  Ameri* 
can  owners  are  allowed  the  benefit  of  American  laws  in  the 
Admiralty  Courts  of  France  385 

1^  H^  jurisdiction  in  cases  of  clakyis  by  seaosea  Ibr  shares  of 
prizes  395 

See  Attachments.    Courts.  Ship-wright. 

AGREEMENT. 

Admiralty  Court  will  not  interfere,  where  seamen  are  bound  by 
artichs  to  submit  all  disputes  to  a  home  tribuaid  161 

See  Ministers.  Prize.  Salvage. 


AMERICAN  CHARACTER. 
See  CoAaTBiu 


APPEAL. 


See  Evidence. 


ASS  A  ULT. 
Damages  in  case  of  assault  and  imprisonment  2Sd 
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See  PKsvsiiBifrcs* 

ATKINS,  cited  186 

ATTACHMENTS 

May  issue  out  of  the  A  Imiralty  Courts  of  the  United  States 
agaioat  the  goods  or  debts  of  an  absent  penon,  to  as  ta 
make  hini.  a  party  to  ihc  suit  186 

See  PrbfeAence. 

AVERAGE. 

In  case  of  loss  and  expense  by  necessar)'  deviation,  both  vessel 
and  cargo  must  contribute  in  general  average  194 

B. 

BACON,  cited  38,  50 

BAIL. 

Probable  cause  on  oath  must  be  set  forth  to  justify  the  Court  in 
holding  the  defendant  to  special  bail  under  act  of  Congress 
of  26th  February,  1 795  146 

BANKRUPTS. 

See  Preferencs. 

BARRATRY. 

Owner  of  a  vessel  not  liable  for  barratry  of  captain  and  crew^ 
beyond  the  sum  mentioned  in  the  charter-party  124 

BAY'S  reports,  cited  304 

B£A WES'S  Lex  Mercatoria,  cited  83 
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BELLIGERENTS 

Have  no  right,  unless  secured  by  treaty,  to  sell  their  prizes  in  a 
neutral  port  26d 

BLACKSTONE,  cited  186 

BOTTOMRY. 

1«  Bond  can  be  entered  into  by  the  master  only  under  circum- 
stances of  great  distress,  aud  when  he  has  no  other  means 
of  repairing  120,  131,  339 

2.  The  lender  of  money  on  bottomry  must  inform  himself  whe- 
ther the  alleged  necessity  exists,  or  else,  he  loses  his  speci- 
fic lien  on  the  vessel  157,  350 

BURROW,  cittd  8-3 


C. 


CAPTAIN- 


See  Master. 


CAPTURE. 


1.  If  mortgaged  property  be  left  in  possession  of  mortgagor,  who 

puts  it  on  board  of  a  belligerent,  it  is  subject  to  capture^ 
and  the  mortgagee  is  without  remedy  74 

2.  Compensation  due  for  money  surrendered  to  prevent  the  cap- 

ture  or  burning  of  a  vessel  and  her  cargo  154 

3.  Owners  decreed  to  pay  wages,  where  vessel  captured  on  the 

high  seas  190 

» 

4*  Property  captured  by  a  French  privateer,  sold  in  a  Spanish 
port  before  condemnation,  and  brought  by  the  purchasers 
to  the  United  States,  will  be  restored,  on  a  suit  brought  by 
the  agent  of  the  first  owner,  if  property  identified,  and 
original  owners  be  citizens  of  the  United  States  dOO 

5*  No  property  vests  in  any  goods  taken,  by  sea  or  land  till  a 
sanction  of  condemnation  304 
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6.  A  sentence  of  condemnation^  founded  on  a  municipal  riegu- 
lation,  which  wa£&  not  made  till  after  the  capture  of  pro- 
perty, shall  not  avail  to  prevent  restitution  308 

Capture  on  the  high  seas.  See  Jurisdiction. 

See  Damages.  Prize. 

CHANCERY  CASES,  cited  69 

CLARKE'S  Praxis,  cited  186,  187 

I  A  book  of  high  authority  254 

COASTER. 

1.  No  coaster  can  be  sold  in  a  foreign  port,  unless  her  license  be 

previously  surrendered,  nor  is   her  American   character 
changed  by  such  transfer  34 

2.  If  she  be  condemned  for  violation  of  act  of  Congress  and  sold 

under  order  of  Court,  she  may  become  foreign  property 

ib. 

3.  When  she  may  be  a  lawful  privateer  under  a  foreign  comknis- 

ftion  ib. 

COASTS. 

1.  Jurisdiction  of  District  Courts  of  the  United  States  extends  to 

a  marine  league  from  the  coasts  or  shores,  extending  to  low- 
water  mark  204 

2.  Shook  covered  with  water  are  not  part  of  the  coast  ib. 
COLLECTANEA  JURIDICA,  cited                               304 

COMPENSATION, 

1.  Granted  for  keeping  company  with  a  distressed  vessel  at  the 
earnest  request  of  her  captain  90 

S.  Pilots  and  others  assisting  vessels  in  distress,  beyond  what 
their  mere  duty  requires,  are  entitled  to  compensation    212 

3.  Fixed  by  the  Court  upon  consultation  with  irferchants  and 

owners  of  ships  as  to  the  value  of  service  rendered        232 

4*  Granted,  where  claim  for  salvage  not  preferred  in  proper  time 

241 

See  Capture. 
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CONGRESS. 

1.  Act  of  Cengrea  for  the  regulation  of  merchant  ceamen  must 
be  strictly  followed,  it  being  penal  48,  58 

2*  Probable  cause  on  oath  must  be  set  forth  to  justify  the  Court 
in  holding  defendant  to  special  bail  aoder  Mrf  of  Gongreas 
of  26th  of  February,  1 795.  1 46 

See  Slaves.  iNsoLVEirr  Debtors*  Recaptures. 

CONDEMNATION. 

1*  There  may  be  a  change  of  property  before   e&fukmndtum 

93 

8.  In  a  French  court  of  Admiralty  of  property  carried  into  the 
ports  of  an  ally  cannot  be  inquired  into  by  the  courts  of  this 
country  163 

CONSIGNEE. 
1.  Is  to  be  looked  upon  in  the  place  of  the  owners  169 

%.  Hypothecation  cannot  be  nuuie  to  a  conaignee  344 

CONSULS 

Represent  the  subjects  of  their  respective  nations,  (if  ndt other- 
wise represented)  where  such  consuls  reside  209 

CONTRIBUTION. 

1.  All  the  crew  must  eontribstte  to  make  good  the  amount  of  ar- 

tides  of  the  cargo  embezzled;  but  proof  will  be  admitted  to 
thtfw  the  innocence  of  some  1^2  262 

2.  A  skve,  entered  on  board  as  a  seamen,  and  escaping  frcnn  the 

vetsel,  shall  not  occasion  a  deduction  from  the  wases  of  the 
rt^  by  mcy  of  contribution  ^SS 

COSTS. 
See  Practxcs. 
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COURTS. 

See  AoifiKALTT.  District  Cou&ts.  Jurisdiction. 

COWPER'S  Reports,  cited  78,  345 

CRANCH'S  RepcHta,  cited  263 

CRO.  ELIZ.  cited  74 

CRO.  CHARLES,  cited  168 

CRUISE. 

If  a  single  mariner  withholds  his  consent,  and  the  cruise  is  broken 
up,  by  the  rest  of  the  concerned,  and  a  new  cruise  commen- 
ced, this  must  be  done  subject  to  the  legal  claim  of  the  un- 
consenting  mariner,  of  wages  or  prize  money  that  may  ac- 
crue during  the  term  of  the  first  cruise  for  which  he  con- 
tracted 414 
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DALLAS'S  Reports,  cited  5,  20,  28,  93, 180, 187 

DAMAGES, 

!•  Will  be  assessed  upon  a  libel  in  personam^  for  commission  of 
trespass  or  tort  upon  the  high  seas  51 

2.  Suit  for  consequential  damages^  sustained  for  a  vessel  and  car- 

go iUegatly  seised  and  carried  into  a  French  port,  and  resti- 
tution there  60 

3.  Allowed  in  cases  of  recapture  of  goods  put  on  board  by  the 

captor,  where  there  was  no  ground  for  capture  141 

4.  In  case  of  assault  and  imprisonment  239 

5.  In  case  of  illegal  capture  369 

DANVERS,  cited  168 
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DEHJELICT. 

1.  Salvage  in  cases  of  derelict  X 

2.  No  length  of  time  shall  divest  the  original  own^r  of  property 

founa  derelict  at  sea,  unless  there  be  proof  oi  an  intention  to 
abandon  wholly  %% 

3«  Different  from  other  cases  of  salvage  195 

4.  One  half  salvage  invariably  allowed  incases  of  derelict        ib. 

5.  A  vessel,  with  slaves  on  board,  but  no  white  person,  consider- 

ed as  deredct  260 


See  Wheck. 


DESERTER. 


See  Wages. 


DISTRESS. 
See  Salvage*  Compensation. 

DISTRICT  COURTS 

Should  be  very  cautious  in  exercising  jurisdiction  as  to  £> 
reigners  224 

See  Courts.  Jurisdiction.  Admiralty. 

DOCUMENTS. 

See  Sea-Letter. 

DOMINICA,  (Island  of.) 

See  United  States. 

DOUBLE  PAPERS. 

Clearing  out  as  for  one  legal  port,  but  with  a  desfgn  to  go  to 
some  other  legal  port  in  order  to  conceal  the  real  voyage, 
is  never  deemed  an  offence,  nor  are  the  papers  of  such  ves- 
sel, such  double  papers  as  should  induce  a  condemnation 

416 

See  Fraud.  ' 
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DOUGL  AS'S  Reports,  cited  54,  63,  74,  90,  304 

DURNFORD  and  EAST,  cited  55^  186 


EMBEZZLEMENT. 

All  the  crew  must  contribute  to  make  good  the  amount  of  arti- 
cles of  the  cargo  embezzled^  but  proof  will  be  admitted  to 
shew  the  innocence  of  some  182 

EQUIPMENTS. 

1.  What  equipments  in  our  ports  amount  to  a  breach  of  neutrali'* 
ty       •  11,292 

fU  What  alterations  in  equipments  amount  to  a  breach  of  -neu- 
trality 43 

3.  For  war  in  a  neutral  port,  docs  not  take  place  merely  by 
alterations  o/*/t(;0  ports  in  repairing  the  waist  of  a  vessel 
previously  armed  76 

EVIDENCE. 

1.  Log-book  is  evidence  under  act  of  Congress  58 

2.  Captain's  certificate  that  wages  are  due,  is  the  best  evidence^ 

when  no  articles  of  shipping  are  produced  119 

3.  Evidence  to  acquit  or  condemn,  must  in  the  first  instance 

come  from  the  vessel  taken,  the  persons  on  board  and  the 
examination  on  oath  of  the  master  and  other  officers       292 

4.  New  evidence  admissible  on  appeal,  and  time  given  to  pro- 

duce it,  on  proof  that  plaintiff  was  chargeable  with  no  hche0 
in  not  producing  it  in  the  court  below  318 

-       EXECUTORS.      , 

See  PREVERENCE. 

EXPATRIATION. 

See  NationaIi  Chaaacteiu 
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FALSE  PAPERS 

Divest  a  neutral  vessel  of  all  right  to  redress,  under  treaties  or 
the  law  of  nations  202 

See  Fraud. 

FOREIGN  FLAG. 

See  Neutral  Character. 

FOREIGN  PROPERTY. 

1.  No  coaster  can  be  sold  in  a  foreign  port,  unless  her  license  be 

previously  surrendered,  nor  is  her  American  character 
changed  by  such  transfer  .  34 

2.  If  she  be  condemned  for  violation  of  thatlaw^  and  sold  under 

order  of  court,  she  may  become  foreign  property  ib. 

3.  So,  if  the  purchaser  under  the  first  Insufficient  title  comply 

with  the  requisites  of  the  act  of  Congress  of  4th  August, 
1790  •  ib. 

4.  In  either  case,  she  may  be  a  lawful  privateer  under  2l  foreign 

commission  ib. 

FOREIGNERS. 

District  Court  should  be  very  cautious  in  exercising  jurisdiction 
as  to  foreigners  224 

FORFEITURE. 

1.  Wages  not  iSvvfz  forfeited  by  disobedience  of  captain's  or- 

ders, unattended  by  aggravating  circumstances  148 

2.  Of  half  a  seaman's  wages  decreed,  in  consequence  of  his 

striking  the  captain  184 

• 

3«  Of  half  wages'for  such  improper  behaviour  as  made  it  ne- 
cessary to  dismiss  the  seaman,  when  voyage  half  per- 
formed 237 
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4*  Under  the  act  of  Congress,  prohibiting  the  imporution  of 
slaves,  may  be  remitted  by  District  Court  in  cases  of  bard- 
ship  252 


See  Derelict. 


FRANCE. 


1.  A  sea-letter  not  the  only  document  necessary  to  establish  the 

neutral  character  of  a  vessel  belonging  to  the  United  States, 
under  the  treaty  with  France  6 

2.  Tne  17th  article  of  treaty  with  France^  pleaded  in  bar  to  ju- 

risdiction of   District  Court,  and  plea  sustained 

39,  43,  68,  69 

3.  Neutral  property  in  an  enemy's  ship  is  forfeited  by  the  14th 

article  of  the  treaty  with  France  74 

4.  Sale  on  land  in  the  ports  of  the  United  States  cannot  be  pre- 

vented by  their  Courts  of  Admiralty  in  cases  of  lawful  cap- 
ture on  the  high  seas,  by  Freru:h  privateers  duly  commis- 
sioned 89 

Sec  Admiralty.  RECAPTuaE.  United  States. 

FRAUD. 

Spanish  clearances  found  on  board  an  American  ship  are  not 
proofs  o£  double  papersy  if  no  other  maris  of  fraud  appear 

5 

FRENCH  ARMED  SHIPS 

Duly  commissioned,  but  fitted  out  here,  may  bring  in  and  carry 
away  their  prizes  40 


G. 

1.  GILBERTS  Reports,  cited  65 

2.  Law  of  Evidence,  cited  69 

GREAT  BRITAIN. 

Prisoner  delivered  up,  on  affidavits,  as  guilty  of  murder  on 
board  a  British  Ship  of  War  on  the  high  seas,  according  to 

27th  article  of  treaty  with  Great  Britain  266 


t 
/ 
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H. 


HOBARTS  Reports,  cited  350 

HOPKINSON'S  Repom,  cited 

49,  99,  108,  112,  ler,  169, 188,  250 

HYPOTHECATION. 

1.  Master  of  a  ship  may  hypothecate  under  certain  circumstan- 

ces 4 

2.  To  constitute  a  right  to  hypothecate  the  ship,  there  must  be 

urgent  necessity  in  a  foreign  port,  and  a  total  want  of  suflt* 
cient  personal  credit  '  J03, 850 

3.  Captain  of  ship  cannot  hypothecate  for  money  taken  up  in  a 

foreign  port,  if  his  owners  have  a  representative  or  corre- 
spondent who  wiH  advance  what  is  necessary,  or  if  the  same 
may  be  procured  by  other  means  131,  353 

4k  Hypothecation  can  only  be  in  a  foreign  port,  and  under  cir» 
cumstances  of  absolute  necessity,  when  relief  can  not  be 
had  but  by  pledging  the  ship  250,  353 

5.  Can  not  be  made  to  a  consignee  344 

6*  A  ship  csm  not  be  hypothecated^  according  to  the  maritime 
law,  before  the  voyage  is  begun,  or  in  places  where  the 
owners  reside,  even  for  those  necessaries  without  which 
she  can  not  go  to  sea  347 

7.  The  true  grounds  of  hypothecation  are  the  necessitie-^  of  the 
case,  and  the  want  of  personal  credit  350,  353 


I. 


INSOLVENT  DEBTORS. 

Persons  confined  in  jail  for  torts  and  trespasses,  do  not  come 
within  the  provisions  of  the  act  of  Congress,  or  those  of  this 
state  for  relief  of  Ineohent  Debtors.  358 


INSTRUCTIONS 
From  the  Treasury  department  do  not  make  law  8 
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J- 


JURISDICTION. 

1 .  A  plea  to  the  jurisdiction  can  only  be  interposed  by  the  de* 
fendant  himself  in  propria  persona^  and  on  oath  9 

3.  Of  District  Court  is  ousted  in  case  of  capture  on  the  high 
seas,  by  a  privateer  lawfully  commissioned,  of  the  property 
of  an  enemy  to  the  sovereign  issuing  the  commission      29 

3.  The  17th  article  of  the  treaty  with  France,  pleaded  in  bar  to 

ihejuriscSction  of  the  District  Courts  and  plea  sustained 

39,  47,  73 

4.  Admiralty  Courts  have  jurisdiction  to  proceed  by  attach- 

ment in  rem  for  torts  64 

5.  If  the  master  of  a  vessel  borrow  money  for  repairing  dama- 

ges to  the  vessel  done  on  the  high  sea.  Admiralty  hasn't/*- 
risdiction  116 

6.  Of  District  Courts  of  the  United  States  extend  to  a  marine 

league  from  the  coasts  or  shores,  extending  to  low  water 
mark;  and  shoals,  covered  with  water  are  not  part  of  the 
coast  or  shore  204 

7.  District  Courts  should  be  very  cautious  in  exercising  furis- 

diction  as  to  foreigners,  unless  under  peculiar  circumstan- 
ces 2S4 

8.  Admiralty  h^s  jurisdiction  in  C2isc%  of  claims  made  by  seamen 

to  shares  of  prizes 


L. 


LETTERS  OF  MARQUE 

1.  Differ  from  national  ships  of  war,  or  privateers,  inasmuch  as 
they  are  emplojied  for  commercial  purposes,  and  are  only 
allowed  to  cruise  occasionally  112 

3*  Seamen  on  board  ktters  of  marque  may  sue  for  their  wages  in 
a  neutral  port  ib. 


0 
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LIEN 


1»  Supplies  to  a  foreign  vessel  in  a  neutral  port  ^will  constitute 
a  lien  on  the  vessel;  and  are  recoverable  in  a  court  of  Ad- 
miralty 78 

£•  A  vessel  sold  under  a  sentence  of  th^  Admiralty  Court  at 
Providence^  at  the  suit  of  bome  of  the  crew.— Other  libeliants 
who  had  notice  of  the  proceedings,  but  did  not  apply  for 
their  wages,  lose  their  lien  on  the  vessel  86 

H.  Is  desu-oyed  by  changing  the  security  103 

4.  The  lender  of  money  on  bottomry  must  inform  himself  whe- 

ther the  alleged  necessity  exists,  or  else  he  loses  his  speci- 
fic lien  on  the  vessel  157 

5.  A  prior  legal  lien  not  destroyed  by  the  revenue  laws  of  the 

United  States  196 


LOG-BOOK. 

4 

1 .  Where  log-book  is  defective  in  the  entry,  other  evidence 

admitted  7S 

2.  Is  evidence  under  the  act  of  Congress  58 

LICENSING  ACT. 
Sfc  Foreign  Property. 


M. 
MAGENS,  cited  350,  351 

MARINERS. 

1.  If  a  voyage  be  interrupted  without  fault  of  the  crew  they  shall 

receive  wages  during  the  time  they  work  on  board  the  ves- 
sel 48 

2.  Act  of  Congress  for  the  regulation  of  seamen  in  the  mer- 

chants^  service  must  be  strictly  followed,  it  being  penal 

ib. 

3.  If  the  mariners  suffer  imprisonment  under  the  7th  clause  of 

that  act,  they  shall  not  forfeit  wages  also  under  the  5th 

ib. 
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4*  Change  6f  captam  does  not  jttstify  mariners  in  leaving  a  ship 
after  articles  are  signed  49 

5tf  Nor  are  they  justified  in  so  doing  by  the  death  of  the  ca(>« 
tain  ib. 

6.  Fotfdt  their  wages  by  absence  58 

7.  Seamen  on  board  letters  of  marque  may  sue  for  their  wages 

in  a  neutral  port  112 

8*  Enlisting  on  board  a  ship  of  war,  or  vessel  belonging  to  a 
sovereign    independent  state/  cannot  libef  for  wages  due 

ib. 

9.  Absent  from  a  ship,  without  any  fault  of  their  own  are  ne- 
vertheless entided  to  wages  134 

10.  Wages  are  not  always  forfeited  by  disobedience  of  the  cap- 

tain's  orders,  unattended  by  aggravating   circumstances 

148 

11.  Seamen  may  be  moderately  corrected  by  the  captain         161 

12.  District  Court  will  not  interfere  where  they  arc  bound  by  ar- 

ticles to  submit  all  disputes  tor  9  home  tribunal.  ib. 

15.  All  the  crew  must' contribute  to  make  good  the  amount  of 

articles  of  the  cargo  embezzled  182,  262 

14.  But  proof  will  be  admitted  to  shew  the  innocence  of  some 

ib. 

\i.  Owners  of  a  vessel  are  liable  for  wages,  if  the  vessel  prove 
insufficient  to  pay  them  254 

16.  If  a  seaman  dies  before  the  voyage  is  completed,  his  repre- 

sentatives shall  have  his  wages  to  the  time  of  his  death  and 
not  beyond  it  255, 441 

Vt*  Contracts  with  seamen  are  merely  personal  *256 

18.  Right  to  wages  is  not  founded  on  the  arttcksy  but  on  the 

service  395 

19.  Forced  on  shore  by  the  captain,  after  a  voyage  is  begun, 

without  giving  any  reason  for  his  conduct,  are  intttled  to  a 
share  of  the  prizes  taken  ib. 

20.  If  a  single  mariner  withholds  his  consent,  and  the  cruise  is 

broken  up  by  the  rest  of  the  concerned,  and  a  new  cruise 
commenced,  this  must  be  done  subject  to  the  legal  claim  of 
the  unconsenting  mariner^  of  wages  or  prize  money  that 

3P 


/ 
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■ 

.  may  accrue  during  the  term  of  the  first  crtme  for  which  he 
contracted  414 

21.  On  board  a  ship  of  war^  cannot  libel  for  wages  due  422 

22.  If  mariners  commence  a  voyage  in  war  time,  and  peace  takes 

place  before  her  voyage  is  at  an  end,  they  shaU  neverthe- 
less, be  allowed  wages  according  to  contract  423 

23.  Otherwise,  if  the  voyage  not  commenced  bv  entering  on  the 

high  seas,  in  which  case  wages  apportioned  429 

See  Slaves.  Vessels.  Master. 

MARITIME  CONTRACTS. 

1.  Courts  of  Admiralty  cannot  properly  apply  to  maritime  coti' 

tracts  the  same  strictness  that  prevails  at  common  law 

106 

2.  If  a  vessel  cruise  as  well  as  trade,  seamen's  articles  must  be 

construed  with  reference  to  this  double  object  ib« 

MASTER 

1.  Of  a  ship  may  hypothecate  under  certain  circumstances,  but 
cannot  sell  4 

2*  Change  of  master  does  not  justify  seamen  in  leaving  a  slun 
after  signing  articles  49 

3.  Nor  his  death  ib. 

4.  Certificate  of  master  that  wages  are  due,  the  best  evidence^ 

no  articles  being  produced  119 

5.  A  bottomry  bond  can  be  entered  into  by  the  master,  only 
.  under  circumstances  of  great  distress,  and  when  he  has  no 

other  means  of  repairing  120,  131,  340 

6.  Not  permitted  to  hypothecate  for  money  taken  up  in  a  fo- 

reign port,  if  the  same  may  be  procured  by  oUier  means 

ib. 

7«  A  person  hired  for  a  particular  purpose  as  nominal  captain 
is  intided  to  wages  agreed  upon  with  the  real  captain,  and 
so  for  are  vessels  and  owners  bound,  but  not  for  a  further 
sum  in  discharge  198 

8.  An  agreement  by  captain  to  pay  wages,  may  be  sued  for 
in  the  Admiralty  199 
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9.  But  another  stipulation  in  the  same  contract  to  pay  ^  sum  of 
money,  if  the  voyage  be  altered  or  discontinued  must  be 
enforced  at  common  law  ib* 

10.  A  captain  of  a  ship,  in  a  foreign  party  represents  both 
.owners  and  shippers,  not  having  any  other  agient  on  the 
spot  209 

11.  May  inflict  moderate  correction,  but  not  use  deadly  weapons, 

except  in  mutiny,  or  when  he  is  threatened  248 

12.  Should  not  encourage  disorderly  behaviour  in  his  ship       ib. 

13.  A  master  has  no  power  to  bind  his  owners  and  their  ve^el  to 

the  payment  of  a  mariner's  wages,  for  three  months  after  his 
discharge,  and  after  all  services  at  sea  and  elsewhere  have 
ceased  -  353 

14.  Owners  of  a  chartered  vessel  may  dismiss  the  master  before 

the  completion  of  the  voyage,  without  shewing  sufficient 
cause  for  it,  but  in  cases  of  real  injury,  the  master  may  have 
redress  in  the  common  law  courts  388 

See  Protest.  Damages.  Assault  and  Imprisonment.  Bot- 
tomry. Owners. 

MINISTERS. 

Parties  agreeing  to  refer  %  matter  of  prize  or  no  prize  to  their  re- 
spective governments y  shall  be  concluded  by  the  decision  of 
the  ministers  of  those  governments  resident  here  209 

MODERN  Reports,  cited  350 

MOLLOY,  cited  ,177,  340,  350,  351,  368 

MORTGAGE. 

If  mortgaged  property  be  left  in  the  possession  of  mortgagor 
who  puts  it  on  board  the  vessel  of  a  belligerent,  it  is  sub- 
ject  to  capture,   and  the  mortgagee   is   without    remedy 

74 

MURDER. 

Prisoner  delivered  up  on  affidavits,  as  guilty  of  murder  oxk  board 
of  a  British  ship  of  war,  on  the  high  seas,  according  to  the 
27th  article  of  treaty  with  Great  Britain  266 
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N. 

NATIONAL  CHARACTER 

Uoder  what  circumstances  an  American  citizen  may  acquire  a 
new  national  character  11 

NEGROES. 

See  Slaves. 

NEUTRALITY. 

X^  What  equipments  in  our  ports  amount  to  a  breach  of  neu' 
trality  11 

%  What  alterations  in  equipments  constitute  a  breach  of  neu- 
trality  43 

3.  What  constitutes  a  breach  of  neutrality  67 

4.  Laws  of  neutrality  and  nations  in  no  instance  interdict  neutral 

vessels  from  going  to  sea,  armed  and  fitted  for  defensive 
war  71 

5.  An  augmentation  of  force  in  our  ports  is  a  breach  of  neutrality , 

of  the  laws  of  nations,  and  of  the  United  States  73 

Q«  No  breach  of  neutrality  by  merely  altering  two  ports  in  re- 
pairing the  waist  of  a  vessel  previously  armed  76 

See  Neutral  Port, 

NEUTRAL  CHARACTER, 

1.  Not  forfeited  by  merely  hoisting  a  foreign  flag,  in  conformity 

to  the  regulations  of  a  particular  trade  5 

2.  A  sea-letter  is^  not  the  only  document  necessary  to  establish 

the  neutral  character  of  a  vessel  belonging  to  the  United 
.  States  under  a  treaty  with  France  6 

NEUTRAL  PORT. 

B^iger^nts  have  no  right,  unless  secured  by  treaty,  to  sell  their 
vessels  at  a  neutral  fort  "  263 


INDEX.  4e5 


NEUTRAL  PROPERTY, 

In  an  enemy's  ship  is  forfeited  by  treaty  between  the  United 
States  and  France  T4 

NEUTRAL  VESSEL. 

False  papers  divest  a  neutral  vessel  of  all  right  to  redress,  under, 
treaties  or  the  law  of  nations  ^02 

NEW  TRIAL. 

Motion  for  a  nerv  tried  does  not  suspend  the  entering  of  the 
judgment  after  one  verdict;  but  execution  wiU  be  stayed  on 
application  to  the  court  104 


O. 


OWNERS, 

1.  Of  a  vessel  not  liable  f<^  barratry  of  captain  and  crew  beyond 
the  sum  mentioned  in 'the  charter-party,  nor  to  the  repairs  of 
the  ship,  if  warranted  by  the  owners  to  be  kept  staunch  du- 
ring the  voyage  124 

2«  Of  a  vessel  liable  for  wages,  if  the  vessel  prove  insufficient  to 
pay  them  254 

3*  Are  answerable  for  torts  done  by  the  captains  they  employ, 
under  a  general  principle  of  the  nuritime  law,  and  not  by 
virtue  of  any  special  contract  369 

4.  Under  what  circumstances  owners  ought  to  recover  against  the 

captains  they  employ,  for  damages  suffered  in  consequence 
of  their  misconduct  37S 

5.  May  dismiss  the  master  of  a  chartered  vessel,  before  the  com* 

pletion  of  the  voyage,  without  shewing  sufficie^^t  cause  for  it 

38g 

See  Vessel.  Master.  Admiralty. 
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P. 


PETERS'S  Admiraltjr  Reports,  cited  118,255 

PILOTS, 

Assisting  vesseb  in  distress,  beyond  t^hat  their  mere  duty  re- 
quires, are  intitled  to  compensation  212 

PLEA. 

See  Practice. 

PRACTICE. 

A  plea  to  the  jurisdiction  of  the  District  Court  can  only  be  in* 
terposed  by  the  defendant  himself,  in  propria  persona^  and 
on  oath  9 

See-NEw  Trial.  Review.  Writ  of  Error.  Evidence. 

PREFERENCE, 

1.  United  States  have  ^Lpreferenccy 

1st,  Where  property  is  in  the  hands  of  executors, 

2d,  Where  assignments  of  property  are  made, 

3d,  In  cases  of  attachment, 

4th,  In  cases  of  bankruptcy  X96 

2.  If  the  persons  or  property  of  debtors  of  the  United  States  are 

within  the  jurisdiction  of  our  courts,  the  United  States  have 
a  priority  to  all  other  claimants  244 

3.  An  agent  of  the  United  States  in  England,  cannot,  by  con- 

forming to  the  bankrupt  laws  there,  lessen  the  priority  esta- 
blished in  favour  of  the  United  States  ib. 


See  Revenue  Laws. 


PRIZES. 


1.  A  French  armed  ship,  duly  commissioned,  but  fitted  out  here, 
may  bring  in  and  carry  away  her  prizes  40 
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f 

3*  French  prisonen  may  seize  the  ship  in  which  thej  are,  and 
bring  her  in  here,  and  this  court  cannot  interfere  66 

3.  Will  be  restored,  when  there  is  a  breach  of  neutrality  73 

4.  To  intide  a  vessel  to  share  in  a  prize  in  consequence  of  her 

having  been  in  sight  at  the  time  of  the  capture  by  another 
vessel,  she  must  be  in  a  possible  condition  to  jpin  in  the 
batde  386 

5.  The  right  under  which  a  vessel  in  sight  may  claim  a  share  of 

die  prize  taken  by  another  vessel,  is  founded  in  a  presump- 
tion of  law,  which  supposes  a  vessel  so  in  sight,  and  armed, 
and  prepared  for  battle,  to  have  induced  a  surrender        393 

6*  If  mariners  are  forced  on  shore  by  die  master,  after  voyage  be- 
gun, without  giving  any  reason  for  his  conduct,  they  are  in* 
titled  to  a  shave  of  the  prizes  taken  395 

See  Ministers.  France.  Neutral  Port.  Admiralty. 
Cruise. 


PROTEST. 

Nothing  said  by  die  cs^itam  can  countervsul  his  protest  127 

PROVISIONS. 

Double  wages  are  due  in  cases  of  failure  of  provisions,  if  the  ship 
sail  without  the  quantity  specified  80 

>  • 

PROVISIONAL  SALE. 
See  Salb. 

■ 

R. 

RANSOM. 

See  Salvage. 

RAYMOND'S  Reports,  cited  64,  34r 

RECAPTURE. 

1.  In  case  of  recapture  by  a  public  vessel  of  war,  the  salvage  can 
only  be  ascertained  by  the  sale  of  the  recaptured  property, 
unless  both  parties  consent  to  an  appraisement  152 
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3»  French  owners  here,  intitled  to  the  benefit  of  the  ordififtnce  of 
Congress,  relative  to  recapturea  385 

See  Damages.  Capture.  Admiralty. 

REPAIRS. 

1.  Owner  of  a  ressel  is  not  liable  for  repairs  of  the  ship  if  wstf- 

ranted  by  the  owner  to  be  kept  staunch  during  the  voyage, 
beyond  the  sum  mentioned  in  the  charter-party  124 

2.  A  contract  for  repairs  being  made  on  land,  and  the  owners  be- 

ing represented  on  the  spot  by  a  consignee^  who  ha»  funds. 
Admiralty  has  no  jurisdiction  167 

RESTITUTION, 

1.  An  augmentation  of  force  in  our  ports  is  a  breach  of  neutrali- 

ty, and  will  occasion  a  restitution  of  a  prize.  73 

2.  Vessek  in  distress,  met  with  at  sea,  and  brought  to  a  neutral 

port  must  be  restored^  on  payment  of  salvage  ^         92 

3.  Upon  payment  of  salvage,  will  be  adjudged  in  all  cases,  if  the 

origins^  owners  can  be  fonnd  ITU 

4«  Property  captured  by  a  French  privateer,  sold  in  a  Spanish 
port  before  condemation,  and  brought  by  the  purchasers  to 
the  United  States,  will  be  restored^  upon  suit  brought  by  the 
agent  of  the  first  owners;  the  property  being  sufficiently 
identified,  and  the  original  owners  being  citizens  of  the 
United  States  300 

5.  A  sentence  of  condemnation,  founded  on  a  municipal  regula- 
tion, which  was  not  made  till  after  the  capture  of  property 
on  the  high  seas,  shall  not  avail  to  prevent  restitution  of 
such  property  to  the  original  owners,  if  it  be  brought  within 
the  jurisdiction  of  the  Courts  of  the  United  States,  of  which 
those  owners  are  citizens  308 

REVENUE  LAWS, 

Of  the  United  States  give  a  preference  over  other  creditors  in 
the  following  cases, 

1st,  Property  in  the  bands  of  executors, 

2d,  Where  assignments  of  property  are  made, 

3d,  In  cases  of  attachment, 

4th,  In  cases  of  bankruptcy  196 
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REVIEW. 


1«  Motion  to  review  a  decree  must  fail  after  writ  of  error  Iodised, 
if  the  exceptioQi  to  the  jurisdiction  might  have  been  taken 
before  the  decree  passed  64 

t.  Ochferwue,  if  error  appear  on  the  face  of  the  record,  or  if  new 
matter  be  discovered  ib. 

ROBINSON'S  Reports,  cited  177, 180, 194,205,253,285,302 


SALE. 

!•  Great  circumspection  must  be  observed  in  all  that  relates  to  tha 
saJe  and  condemnation  of  vessels  4 

2.  Master  of  a  vessel  cannot  sell  it  ib. 

Z.  Sak  on  land  in  the  United  States  can  not  be  prevented  by  Ad* 
miralty  Courts^  in  cases  of  lawful  capture  on  the  high  seas, 
by  French  privateers  duly  commissioned  89 

4.  By  order  of  the  provincial  agent  at  Barracoa;  is  valid,  being 

subsequently  confirmed  by  the  proper  jurisdiction  at  Guadch 
loupe ^  under  a  law  existing  before  the  capture  213 

5.  Property  purchased  at  a  provisional  sak  at  Barracoa^  after- 

wards confirmed  by  the  constituted  authority  at  Guadaloupe^ 
not  liable  to  restitution  in  a  suit  in  personam  of  the  purchaser 
at  Barracoa  228 

SALKELD,  cited  35i 

SALVAGE, 

!•  Incase  of  a  vessel  found  derelict  on  the  hi|^  seas  2,  82 

3«  In  case  of  vessels  met  with  in  distress,  on  the  high  seas 

92,  136,  139 

3.  Allowed  on  a  recapture  of  a  ransomed  ship;  the  ransom 
bill  declaring  that  the  sum  agreed  upon  therein,  should  only 

3  Q 
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be  payable  on  the  arrival  of  the  vessel  at  her  port  of  desti- 
nation where  she  never  arrived  128 

4.  Must  always  be  a  reasonable  allowance  139 

5.  In  case  of  recapture  by  a  public  vessel  of  war  152 

6.  In  cases  of  wreck  170, 175 

7*  Must  be  proportioned  to  the  risk  run,  the  service  rendered, 
and  the  amount  of  property  saved  175 

8.  Never  should  exceed  more  than  one  half  of  the  property 

saved  178, 193 

••• 

9*  Where  service  is  material,  and  risk  small  201 

10.  Where  risk  not  great  ^  226 

11*  Not  due  for  rescuing  the  vessel  of  a  neutral  out  of  the  hands 
of  a  belligerent  who  took  her  for  a  supposed  breach  of  trea- 
ty, or  of  the  laws  of  nations  233 

12.  In  case  of  a  vessel,  with  slaves  on  board,  considered  dere- 
lict 260 

See  Compensation.  DeIIelict. 

SCHOONER. 

See  Vessels. 

SEA-LETTER, 

Is  not  the  only  document  necessary  to  establish  the  neutral  cha- 
racter of  a  vessel  of  the  United  States,  under  the  treaty  with 
France  6 

SEAL. 

A  mark  with  ink,  acknowledged  by  the  maker  of  the  deed  to  be 
his  seal^  is  sufficient  to  create  a  specialty,  though  no  wax,  wa- 
fer, or  other  similar  substance  be  used  140 

SEAMEN. 

See  Mariners. 
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SHIP-WRIGHT, 

Can  not  aue  in  the  Adnuralty  for  his  contract  wages  for  build- 
ing a  slup  designed  for  navigation  on  the  high  sea  419 

SHIP. 
SeeVEssKL. 

SHOALS. 

See  Coasts, 

SLAVE. 

1.  Owner  of  a  slave  can  maintain  a  suit  for  his  wages  as  a  mari- 

ner on  board  of  a  coaster  95 

2.  Forfeiture  under  act  of  Congress  may  be  remitted  by  District 

court  in  cases  of  extreme  hardship  ^  252 

3.  Entered  as  a  seaman,  and  escaping,  shall  not  occasion  a  de- 

duction from  the  wages  of  the  rest,  by  way  of  contribution 

255 

See  Derelict. 

SNOW. 

See  Vessels. 

SPANISH  CL£ARANC£;S^ 

See  Fraud. 


SPECIALTY. 


See  Seal. 


STATUTES, 
How  construed  $M 

See  Wages. 


INDEX, 


SUPPLIES 


To  a  foreign  vessel  in  a  neutral  port,  will  cmistitute  %  lien  on  the 
vessel,  and  are  recoveriible  in  the  Admirsdty  78 


T. 


TORTS- 


Admiralty  Courts  may  proceed  by  attachments  in  rem  for  torts 

64 

See  Insolvent  Debtors.  Owners. 


TREASURY  DEPARTMENT. 
Instructions  from  it  do  not  make  law  8,  71 

TREATY. 
See  Great  Britain.  Francs.  /* 

TRESPASS. 

Damages  assessed  upon  a  libel  in  personam^  tat  trespass^  or 
torts^  on  the  high  seas  ,    51 

See  Insolvent  Debtors. 

TRIAL. 

See  New  Trial. 


U. 


UNITED  STATES. 

By  their  alliance  with  France,  were  not  considered  as  parties  in 
the  capitulation  made  by  the  marquis  de  BouiUe^  with  the  in* 
habitants  oi  Dominica  404 

See  Preference.  Revenue  Laws. 
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V ATTEL,  cited  13, 130,  304 

VESSELS. 

1*  Great  care  must  be  observed  in  all  that  relates  to  their  sale 
and  condemnation  4 

*  2.  Master  may  hypothecate  vessels^  but  cannot  seU  ib. 

3.  An  American  vessel  docs  not  forfeit  her  neutral  character, 

merely  by  hoisting  a  foreign  flag  in  conformity  to  the  regu- 
lations of  a  particular  trade  5 

4.  Supplies  to  a  foreign  vessel  in  a  neutral  port  will  constitute  a 

lien  on  the  vessel  7B 

5*  Compensation  granted  for  keeping  company  with  a  distressed 
Vessel  91  sea  90 

6*  If  a  vessel  cruise,  as  well  as  trade,  seamen's  articles  must  be 
construed  with  reference  to  this  double  object  106 

7*  Pledged  to  repay  money  borrowed  for  repairs,  wages,  &c. 
may  be  sold  ior  repayment  151 

S*  Compensation  due  for  money   surrendered  to  prevent  the 
capture  or  bumiog  oi  a  vessel  and  c^arfp  154 

9.  Owners  are  bable  for  wages,  if  vessel  is  insufficient  254 

10.  A  vessel  not  conmiissioned  i^  considered  as  a  mere   mer- 
chantman 393 

See  Neutral  Vessel.  Ba&rat&t.  Repairs.  Derelict. 
VESE  Y,  cited  346 

VINER,  cited  65,  69, 1  la 


W. 


WAGES. 

1.  If  a  voykge  be  interrupted  without  the  fault  of  the  crew, 
they  shall  receive  xvages  while  they  work  on  board  the  vesi- 
sel  in  port  48 
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2.  If  the  mariners  suffer  imprisonitient  under  the  7th  clause  of 
the  act  for  the  re^ulati^n  of  seamen,  &' .  they  shall  not  aLo 
forfeit  wages  under  the  5th  clause  ib« 

3.  Double  wages  are  due  under  the  act  of  Congress  in  cases  of 

failure  of  provisions,  if  the  ship  sails  without  the  quantity 
specified  80 

4*  Some  of  the  crew  had  notice  of  the  libelling  of  a  vessel  for 
wages^  at  Providence  by  others^  and  did  not  apply,  and  the 
vessel  was  sold  for  wages;  they  lose  their  lien  86 

5.  A  British  seaman  does  not  forfeit  his  wages  under  the  act  of 

2  G.  IL  merely  by  coming  on  shore  to  demand  them,  legaU 
ly;  but  this  must  be  done  within  forty  eight  hours  after  he 
leaves  the  ship  87 

6.  Owner  of  a  slave  may  maintain  a  suit  for  his  wages  as  mari- 

ner on  board  a  coaster  95 

7*  If  a  vessel  cruise^  as  well  as  trade^  the  seamen's  articles  must 
be  construed  with  reference  to  this  double  object  106 

8.  Seaman  on  board  letters  of  marque  .may  sue  for  their  wages 
,  in  a  neutral  port  113 

9>  Decreed  upon  the  captain's  certificate  that  they  were  due, 
though  the  vessel  was  in  port,  not  earning  freight,  such  cer- 
tificate is  the  best  evidence,  no  articles  being  produced     119 

10.  Are  due  to  seamen,  absent  from  their  ship,  without  any  fault 

of  their  own  134 

11.  Are  not  always  forfeited  by  disobedience  of  captain's  orders, 

unattended  by  aggravating  circumstances  148 

12.  Decreed  in  case  of  a  deviation  and  capture,  where  there  was 

a  partial  sale  \7^ 

13.  Half  wages  forfeited  for  striking  a  captain  184 

14*  Owners  must  pay  wages  on  proof  of  the  voyage,  and  the  mari- 
ner's doing  duty  on  board,  though  the  vessel  was  captured 

190 

15«  A  person  hired  for  a  particular  purpose  as  a  nominal  captain^ 
is  intitled  to  wages  agreed  upon  with  the  real  captain^  and 
so  far  the  owners  are  boimd,  but  not  for  a  further  sum,  in  case 
of  discharge  198 

16*  An  agreement  by  the  captain  to  pay  wages^  may  be  sued  for 
in  the  Admiralty  199 

17.  Forfeiture  of  half  wages  for  improper  behaviour  237 
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18.  Owners  of  vessels  are  liable,  if  vessel  is  insufficient  to  pay 

the  wages  254 

19.  If  a  seaman  dies  before  voyage  is  performed,  his  representa- 

tives shall  have  hi^  xvages  up  to  the  time  of  his  death,  but 
not  beyond  it  «  255 

20.  If  a  slave  enters  as  seaman,  and  escapes,  it  shall  not  occasion 

a  deduction  from  the  wages  of  the  rest,  by  way  of  contribu- 
tion  ib. 

21.  Right  of  a  seaman  to  wages  is  not  founded  on  the  articles, 

but  on  the  service  395 

22.  Mariners  in  a  ship  of  war,  cannot  lit)el  for  wages  due      422 

23.  If  mariners  commence  a  voyage  in  war  time,  and  peace  takes 

place  before  the  voyage  is  at  an  end,  they  shall  be  allbwed 
full  wages  according  to  contract  423 

24.  Otherwise,  if  the  voyage,  not  commenced  by  entering  on  the 

high  seas,  in  which  cases,  wages  apportioned  429 

See  Cbuise.  Ship-wright.  ^ 

WILSON'S  Reports,  cited  1 70 

m 

WRECK. 

1.  Salvage  in  case  of  wreck  170 

2.  No  difference  between  wreck  and  derelict^  except  that  proper- 

ty in  one  instance  is  found  on  land,  and  in  the  other  at  sea  180 

WRIT  OF  ERROR. 

Motion  to  review  a  decree  must  fail  after  writ  of  error  lodged, 
and  if  exceptions  to  jurisdiction  might  have  been  taken  be* 
fore  decree  passed:  Otherwise,  if  error  appear  on  the  face  of 
the  record,  or  if  new  matter  be  discovered  64 


Y. 
YELVERTON,  cited  74 
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